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AMENDMENT OF THE PATENT LAW. 


DurinG the last session of Congress, several bills were brought 
before it for the amendment of the patent law. One of these 
passed the House with very little if any discussion. It will not 
do injustice to those who procured its introduction to say that its 
provisions were for the benefit of defendants, or of those who 
were liable to be defendants, in patent causes. They were 
designed to relieve infringers, to a considerable extent, from the 
consequences or the apprehended consequences of the infringe- 
ment of patents. 

Those who were interested in patents or in property protected 
by patents felt that, if the bill became a law, it would seriously 
impair the value of patent property. When the bill reached the 
Senate, it was referred to the committee on patents; and a 
hearing was granted to all persons interested not only in the 
proposed amendments, but in any amendments of the patent 
law. Several propositions were submitted by the friends of 
the patent law; designed to remove from it some admitted 
defects, and to make it better serve its purpose to promote the 
progress of the useful arts. Some or all of these were favorably 
received by the committee, and an amended bill was reported to 
the Senate; but no action was taken upon it by that body. The 
committee obtained leave to sit during the vacation, with a view 
to collect information and bring the subject again before Con- 
gress. 

The question of the amendment of the patent law is an im- 


portant one, and deserves the careful consideration of the pro- 
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fession. One needs to be but slightly acquainted with the 
industries of the country to know that they are deeply affected 
by patents and the patent law. A brief reference to the history 
of this law and the progress of inventions under it will serve 
to show how much more wide-spread its effects are now than 
they were formerly, and how important it is that the law should 
be wisely framed and carefully administered. 

The Constitution of the United States provides that Congress 
shall have power “to promote the progress of science and the 
useful arts, by securing, for limited times, to authors and in- 
ventors the exclusive right to their respective writings and 
discoveries.” 

Under the power thus conferred, Congress passed a law, 
approved April 10, 1790, which secured to inventors “ the sole 
and exclusive right and liberty of making, constructing, using, 
and vending to others to be used ” their inventions, for the term 
of fourteen years upon complying with certain conditions. Under 
various modifications of the law, these rights have been since 
that time secured to inventors in this country. The act of 1790 
remained in force only three years, when it was repealed, and a 
new one took its place. 

The new act remained in force until 1836, though some im- 
portant amendments were made from time to time. In 1819, the 
infringement of patents was brought under the equity jurisdiction 
of the Circuit Courts of the United States. This extension of 
the powers of the court has proved to be of great importance 
in the administration of the patent law. The difficulty of 
dealing with questions before a jury, such as commonly arise in 
patent causes, are so great that the law side of the court has 
been nearly abandoned for the equity side. Property in patents 
would be very inadequately protected, except fot the power con- 
ferred by the statute upon courts of equity to issue injunctions © 
to restrain infringers. 

In the act of 1832, chap. 162, provision was made for the re- 
issue of patents which should be inoperative or invalid by reason 
that any of the terms or conditions of the third section of the act 
of 1793 (relating to the description of inventions) had not, by 
accident, inadvertence, or mistake, and without any fraudulent or 
deceptive intention, been complied with. The power to accept 
the surrender of a patent and to grant a new one in its place had 
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been assumed by the Secretary of State before ; but it now for the 
first time received the sanction of a statute. We shall hereafter 
see that this power has assumed the greatest importance in the 
practical working of the patent law. 

In 1836, all existing acts were repealed and a new law was 
passed, which remained in force until 1870, except so far as it 
had been changed by legislation in the intervening period. By 
this act the Patent Office was created as a branch of the Depart- 
ment of State, having at its head a Commissioner of Patents, 
and under him a chief clerk. Three other clerks, a draughtsman, 
and a machinist constituted the working force of the Patent 
Office. At the present time the office is attached to the Depart- 
ment of the Interior. It has, in addition to the commissioner 
and chief clerk, an assistant-commissioner, three examiners-in- 
chief, twenty-four examiners, sixty-one assistant examiners, and 
two hundred and twenty-seven clerks, and employs one hun- 
dred and thirty-four other persons in various capacities. The . 
whole number of persons connected with the office is four hun- 
dred and forty-two. In 1861, the term for which patents were 
granted was extended to seventeen years, and the power which 
the commissioner had previously held to grant extensions upon 
the expiration of the first term for a further period of seven years 
was taken. 

In 1870, the law underwent a complete revision ; but it was not 
essentially altered. Some changes were made upon the general 
revision of the United States statutes in 1874; but they were not 
of great importance. 

Thus for nearly ninety years a patent law has been in force 
securing to inventors for limited terms, upon complying with 
certain conditions, the exclusive right to make, use, and sell their 
inventions. Under the influence of that law, or at least in con- 
sequence of inventions which have been the subjects of patents, 
and which it is fair to assume were brought into existence by the 
stimulus of that law, the most extraordinary progress has been 
made in the progress of the useful arts. During the first year of 
its existence, only three patents were granted. One related to 
the manufacture of pot and pearl ashes ; one, to the manufacture 
of candles; and one, to the manufacture of flour and meal. The 
following year the number reached thirty-three ; but in the next 
year it fell off to eleven. In 1794, twenty-three were granted ; 
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but among them was one for a simple invention, which has un- 
doubtedly been worth more to the country than the whole cost 
of administering the patent law, including the expenses attending 
the litigation of patents. This patent was for Whitney’s cotton 
gin. 

The whole number of patents granted in the first ten years 
was two hundred and sixty-six, a number now sometimes reached 
ina week. Down to the time when the law of 1836 was passed, 
a period of forty-six years, the whole number of patents granted 
was ten thousand and twenty. Since that time, a period of forty- 
one years, the number is nearly two hundred thousand. During 
the year 1876, the number was fourteen thousand one hundred 
and seventy-two, excluding reissues and patents for designs. 

None of the patents issued since the passage of the act of 1861, 
which extended the term for which patents should be granted to 
seventeen years, have expired. The number now in force exceeds 
one hundred and sixty thousand. The mere statement of the 
number shows how widely the industries of the country must be 
affected by patents. It exceeds threefold the whole number of 
patents granted prior to 1861. It implies that a great number of 
men are giving their time to inventions, and that a large amount 
of capital must be involved in the various branches of business 
to which the inventions relate, and dependent upon the protection 
of the patent law. It suggests the danger to which business 
men, especially manufacturers, must be constantly exposed, of 
infringing patents. It is safe to assume that there is no industry 
in the country that is not dependent for its success upon the use, 
either lawfully or unlawfully, of patented inventions. Men can- 
not discard them if they would. It would be next to impossible 
to raise a bushel of wheat in this country without the aid, directly 
or indirectly, of patented inventions. The chances would be that 
the plough with which the land was ploughed would be a patented - 
one. If not, the steel and iron would be the product of patented 
processes, and patented machinery would have been employed in 
the manufacture of the instrument. If the plough were to be 
discarded for the more primitive spade, we should still in like 
manner be brought face to face with patented inventions. 

The very words used to express agricultural operations no longer 
have their old meaning. The sowing of grain is not now the opera- 
tion it used to be. A reaper is no longer a man using a sickle: it 
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js a machine unheard of till within a few years, and in which 
the sickle finds no place. Threshing is not done with a flail, and 
there is but little mowing done with a scythe. Similar changes 
meet us everywhere. New machines, operations, and processes 
have taken the place of the old; and, if we wish to trace the 
progress of the change, we shall find it in the records of the 
Patent Office. Spinning and weaving have almost ceased to be 
domestic occupations. Manufactures have entirely changed their 
character, and the efficiency of human labor has been wonder- 
fully increased. Many striking illustrations of this might be 
furnished ; but we content ourselves with one. 

Adam Smith, in ** The Wealth of Nations,’’ draws an illustra- 
tion from the manufacture of pins of the great advantage arising 
from the division of labor. 

In his day, the manufacture involved eighteen distinct opera- 
tions before the pins were ready for the market, each of which 
was performed by a single person, though the same persons might 
perform more than one of the operations at different stages of the 
manufacture. Through the manual skill acquired by the work- 
man in the continued repetition of a single operation, pins were 
made with what seemed at that day a marvellous cheapness. Ten 
men, he says, could make twelve pounds of pins in a day, a pound 
containing four thousand pins of ordinary size. The product of 
each man’s labor was therefore equivalent to the production of 
about four thousand pins per day. This included the drawing 
of the wire, and the putting of the pins upon paper. 

Invention has robbed political economy of this illustration of 
an important principle relating to human industries. But, in 
doing so, it has furnished a new and striking illustration of the 
value of mental labor in the fields of physical labor. . 

In a single room of moderate size in a manufacturing town in 
Connecticut, forty machines may be seen, each producing pins at 
the rate of one hundred and seventy-five a minute. These 
machines are in the charge of three men, who furnish them with 
wire, and take away the finished pins. The men have nothing to 
do with the actual making of the pins. The machines do that 
unassisted, and without any division of labor. Each machine, 
when provided with wire, goes on with its work without over- 
sight. It takes the wire from a coil, straightens it, cuts it into 
pieces of the length required, forms upon one end of each piece 
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a point, and upon the other end a solid head, and drops it a 
finished pin. Nothing remains but to color the pin by a slight 
chemical treatment, and to stick it upon paper. Strange to say, 
it required, until recently if it does not now require it, more 
labor to put the pins upon the paper than to make them. The 
product of a day’s labor for the three men is over 4,000,000 of 
pins, or about 1,400,000 per man; and, what is strangest of all, 
a pound of pins sells for less than four cents more than the wire 
costs. 

It would not be surprising if the patent law, now that it touches 
every branch of human industries and affects on every side the 
value of capital and labor, should need some revision to fit it 
better to the new conditions of business, and to better adapt it to 
the promotion of “ the progress of the useful arts.” It may well 
be that the immense increase of inventions, and of patents there- 
for, and the great increase of patent litigation, has developed some 
defects and some evils which the interests of inventors and the 
public alike require should be remedied. We propose to con- 
sider some of these evils and the remedies which may be applied. 

One of these evils arises from the great number of patents. It 
must obviously be impossible for manufacturers, or the public 
generally, to be constantly advised as to the inventions which are 
the subjects of patents. Even those who are most disposed to 
respect property in patents may find themselves most inno- 
cently exposed to the charge of infringement, from their inability 
to keep themselves advised as to what is embraced in the great 
mass of patents. The law of 1861, which extended the terms of 
patents to seventeen years, for the benefit of the inventor and 
those who take the risk of introducing new inventions, has in- 
creased the evil to which we refer. 

Can any plan be adopted for reducing the number of patents 
which shall be in force at any time, without depriving in- . 
ventors of the opportunity to secure the right to their inven- 
tions? The adoption of a provision similar to that found in the 
English law, which provides that the patents shall expire at cer- 
tain periods within the term for which they are granted, unless a 
fee is paid by the owner, would undoubtedly have the effect here 
which it has in England, — to wipe out at an early day nearly all 
the patents which are not worth preserving. In England, pay- 
ments are required at the expiration of three and seven years 
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from the grant of the patent; and it is found that about fifty per 
cent are allowed to expire at the end of the first period, and not 
more than five per cent survive the expiration of the second 

riod. Inventors themselves would undoubtedly find such a pro- 
vision of advantage to them ; for while it would give them an oppor- 
tunity to preserve the right to their inventions, if they were 
worth preserving, it would remove from the path of invention 
the obstruction which pre-existing patents of little value in them- 
selves often interpose to the introduction of later inventions. It 
would also greatly diminish the alleged evils, to which we shall 
subsequently allude, arising from the abuse of the right of 
reissuing patents; for a large portion of them would be placed 
beyond the reach of reissue before it was discovered that they 
had any such relations to subsequent inventions as to make it 
worth while to reissue them, for the purpose of reaping the 
fruits of the later inventions. Following the analogy of the 
English law, where patents are granted for fourteen years only, 
it would probably be advisable to fix the first period when a fee 
should be made payable at the end of four years from the grant 
of the patent, and the second period at the expiration of five 
years thereafter. The amount of the fee need not be large to 
insure the benefits of the plan, and it should not be so large as to 
make its payment a hardship. Fifty dollars for each fee would 
not seem to be an unreasonable sum to demand of an inventor, 
as the condition for the protection of his invention. If, at the 
expiration of four years, his invention’ has come into use and 
proved valuable, the payment of that sum would certainly not be 
ahardship. If it has not come into use, the sum required lies 
within the reach of almost every man, and it is sufficient to bring 
him to a consideration of the value of the invention. If he does 
not then consider it worth fifty dollars, it can certainly be no 
great hardship to remove the protection of the law, and take 
away from the public any embarrassment or danger which might 
arise from prolonging the life of the patent. 

The statutes of the United States do not fix any limitation to 
the time within which actions must be brought for the infringe- 
ment of patents. The act of 1570 provided that such actions 
should be brought within six years after the expiration of the 
term of the patent; but the provision was omitted in the general 
revision of the statutes. The opinion has undoubtedly prevailed 
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to some extent, that, in the absence of any legislation by Congress, 
the Statutes of Limitation of the States would apply within their 
respective limits. The Supreme Court has never been called 
upon to decide the question; but it has been several times be- 
fore the Circuit Courts, and the decisions have been generally 
to the effect that such cases do not come within the operation of 
the State statutes. 

It is not easy to see why the reasons which render it expedient 
to limit the time after a cause of action arises within which the 
suit therefor must be brought, do not apply as well to actions 
for the infringement of patents as to those arising in other ways. 
So far, certainly, as the expediency of such limitation rests upon 
the dangers which may arise from the loss of evidence, it would 
rest upon stronger grounds in respect to infringements than in 
respect to most other causes of action. In causes growing out of 
the direct relations of the parties, either of contract or tort, it is 
not unreasonable to expect and to require that parties should 
preserve the evidence of what has been done. But, in a patent 
cause, the evidence upon which a defendant may rely to prove 
the invalidity of a patent arises often from things done by 
persons not parties to the suit, and before the patent was in 
existence, and before the date even of the alleged invention by 
the patentee, and rests in the hands of thase who have no reason 
for preserving it and no interest in its preservation. The plain- 
tiff, on the contrary, has an advantage in a patent cause which 
he does not have in any other class of cases, which saves him 
from much of the danger which may arise from the loss of evi- 
dence. His patent raises a presumption in his favor on which he 
may rely, until it is overthrown by the proofs of the defendant ; 
and this patent is a matter of record at the Patent Office, and a 
copy has the same value in evidence that the original has. The 
law not only gives to a patent a value as evidence, in throwing 
the burden of proof upon a defendant which few documents 
have, but it provides for preserving that evidence. It is easy to 
see that, so far, a plaintiff in a patent cause is a favored suitor, and 
that the defendant is the party who stands in most danger of suf- 
fering from the loss of evidence. Is it unreasonable, then, to 
require of a plaintiff thus favored that he shall exercise a reason- 
able diligence in asserting his claims ? 

It should further be borne in mind, that in many cases infringe- 
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ments are committed in the prosecutions of a business carried on 
for years in good faith ; and that, by a delay of a patentee to pros- 
ecute, he permits the claim to increase till its satisfaction imposes 
an unnecessary hardship upon the defendant. A prompt asser- 
tion of his rights by a patentee might often lead an infringer to 
abandon the disputed field, without incurring the expense of a 
suit ; but, when by delay the claim has become a large one, it will 
be contested not only for that reason, but because a long undis- 
turbed possession establishes a conviction that the possession is a 
rightful one. Any one who has witnessed the sense of injustice 
and the feeling of indignation which the attempt to enforce an 
old claim under a patent arouses, can hardly fail to be convinced 
that the existence of the patent law is imperilled by the attempt 
to enforce such claims. 

Assuming that the time for bringing actions should be limited, 
what should that limit be? The cause of action does not arise 
from a contract expressed or implied. It is a tort,@ trespass. It 
is, however, a trespass of which the plaintiff may not always have 
early knowledge, and which the infringer may sometimes long 
conceal. The expense of patent litigation is great, and a patentee 
ought not to be compelled to incur it too hastily or too frequently. 
Time should therefore be allowed sufficient to enable a patentee to 
bring a suit to establish the validity of his patent and test the 
question of infringement, before he should be compelled to bring 
suits against all infringers. This requires from two to four years 
in most of the Circuit Courts. It would not seem unreason- 
able, therefore, to allow a plaintiff time to prosecute a suit to judg- 
ment before he should be compelled to prosecute all infringers. 
Four years would enable him to do this. 

An evil of considerable magnitude arises from the rule that an- 
appeal to the Supreme Court can be taken only upon a final 
decree. This makes it necessary to take an account of profits 
where the patent is adjudged to be valid,and the defendant is 
found to infringe before any decision can be obtained from the 
Supreme Court upon the validity of a patent or upon the question 
of infringement. A long delay must generally ensue, and great 
expense be incurred, which would be avoided if an appeal should 
be allowed from an interlocutory decree sustaining the patent 
and adjudging the defendant to be an infringer. If the decree is 
reversed on appeal, no accounting would be required ; and, if it 
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should be affirmed, settlements would often be made by the 
parties which could not be effected so long as the defendant 
entertained the hope that he might, by a decision in his favor, 
escape liability altogether. 

Persons engaged in manufacturing or in mercantile business 
are frequently embarrassed by notices to themselves and to their 
customers, or to the public generally, by the owners of a patent, 
that the things they make or sell are infringements of a patent 
held by the party giving the notice, and that the purchasers will 
be held liable as infringers if they use the articles. The right of 
a party to give such a notice, if it is given in good faith, cannot 
be questioned. It may even be his duty to give it ; for he ought 
not to stand by in silence, and see another infringe his rights. 
He may by silence be held to have forfeited his rights. On the 
other hand, the assertion of his right by notice may work great 
harm to another party who has no reason to believe that he is an 
infringer. He has no power to test the question, if his adversary 
refuses to bring suit. Ought he not to be armed with the power 
to compel his adversary to bring a suit to test the validity of his 
patent, or the question of infringement, or to desist from assert- 
ing his claim ? 

The right of a party to use all invention not embraced in some 
patent is as perfect as the right of a patentee to the invention 
secured by his patent ; but he cannot establish that right by bring- 
ing a suit to test his title, because it is a right which he holds in 
common with the whole public. He cannot even remove a cloud 
on his title which may be raised by the assertion of a claim by 
the owners of a patent. 

It would be easy to provide a remedy for this evil, by allowing 
a suffering party to bring into court, by some summary proceed- 
ing, the party who sets up adverse claims to compel him to show 
cause why he should not bring an action to justify his claims, or 
be enjoined from asserting them. 

Probably nothing connected with the patent law has given 
rise to more complaints and excited more hostility than the 
practice relating to the reissue of patents. It is not difficult 
to see the reason for this. Parties not infrequently find them- 
selves charged as infringers of a reissued patent against whom 
no claim could be maintained under the original. If (as is 
often the case) the alleged infringer had been in the exercise 
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or use of the invention before the reissue, and when he might 
lawfully do what he did, he feels a sense of injustice in being 
suddenly deprived of a right to continue to use or enjoy what 
he rightfully entered upon. Parties have sometimes found them- 
selves compelled to abandon a business, or the use of a machine 
or other article, at great loss, which they entered into or pur- 
chased, not only in good faith, but with the full legal right so 


- todo. Instances of great hardship and injustice have certainly 


arisen under the reissues of patents. In many cases it has been 
easy to see that the claims of a reissued patent have been 
drawn with direct reference to the acts of the party charged 
with violating it. It frequently requires no great skill in the 
use of language to describe a machine or other article by the 
use of terms which may be equally well applied to another 
machine or article differing from it in essential particulars. A 
claim may be made to refer to and embrace features or func- 
tions common to the two machines, to the exclusion of those 
in respect to which they differ. An invention may consist in 
the combination of three known elements or devices A, B, and 
C, and may be honestly and fairly claimed as such. When so 
claimed, the patent will be infringed only by the combination 
of those three elements, or by known substitutes therefor, 
at the date of the invention. A party knowing this rule com- 
bines, as he has a right to do, A, B,and D, the latter element 
not being a known substitute for C. He cannot be held liable 
under such a claim as an infringer. But if the patent is re- 
issued, and a claim introduced to the combination of A and B 
alone, on the ground that the combination of A and B must 
necessarily be found in the combination of A, B, and C, the 
party using A, B, and D will find himself charged as an infringer 
on the ground that he has the same combination of A and B. 
Cases not unlike this have actually occurred. Many others have 
arisen where it is more difficult to point out the difference 
between the old claim and the new, but where it is equally 
certain that a party who has carefully kept himself beyond the 
limits of the old claim has found himself entangled in the 
terms of the new. One who has had much experience with reis- 
sues cannot fail to admire the skill with which the ambiguities 
which play around words are made to do duty in the service 
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The number of patents reissued is small in proportion to the 
number of patents granted. The number of patents granted 
from July 4, 1836, to September 1, 1877, was 195,200. The 
number of reissues in the same time was 7,882, —a little less 
than four per cent of the number of original patents. 

But in the number of patents which become the subject of 
litigation, the proportion of reissues. is large. Upon an exam- 
ination of the patent cases in Black’s Report, Wallace’s, Otto's, 
Blatchford’s, Clifford's, Holmes’, Lowell’s, and the * Patent Office 
Official Gazette,” it appeared that five hundred and sixty-one pat- 
ents were the subjects of the suits. Of these, one hundred and 
ninety-six were found to be original patents, two hundred and 
seventy-eight were reissues, and the character of eighty-five 
could not be determined. If these cases may be taken to fairly 
represent the whole number of patents brought into suit, it 
would appear that about three-fifths of the patent litigation 
arises upon reissued patents. 

This prominence of reissued patents in the patent litigation of 
the country subjects them to much hostile criticism. Patents are 
often without doubt reissued with a direct view to litigation ; 
and, as they are thus brought much more prominently into 
notice than the great mass of patents which are never the sub- 
ject of controversy, they not unnaturally become the subject of 
complaint. 

These complaints have been so numerous, and apparently so 
well founded, that many persons not unfriendly to the patent 
system have been brought to the conviction that the right to re- 
issue should either be taken away altogether, or be in some way 
restricted to narrow limits. It is urged that an inventor must 
know as well what his invention is when he applies for his patent 
as he can ever know afterwards ; and that there can be no injustice 
in requiring him so to describe his invention, in the first instance, 
that his patent will protect it, and that it will correctly inform 
the public what may be used without invading the inventor's 
territory. If he fails to do this, the consequences, it is claimed, 
should fall on him. Any other rule, it is said, leads to careless- 
ness in the preparation of specifications, and opens a door to 
speculation and fraud, and throws upon the public a liability to 
loss and annoyance from the careless performance of a duty rest- 
ing upon the patentee alone. 
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It may well be doubted, however, whether more odium has not 
been heaped upon reissued patents than justly belongs to them. A 
little reflection will be sufficient to show that the chance of suc- 
cessfully perpetrating a fraud through reissues is much less than 
is commonly supposed. If courts are vigilant in examining patents 
there can be but little danger that the public will suffer damage 
from them. For a reissued patent must be for the same inven- 
tion as the original, and the evidence that the two patents are 
for the same invention must be found on the face of the patents 
themselves. How can a fraud be successfully practised by the 
reissue of a patent, when the reissued patent will be void unless 
it carries upon its face the evidence that it is for the same inven- 
tion as the original ? 

If any injustice has been done under the power to reissue, if 
frauds have been successfully practised under its cover, it must 
almost necessarily have been through a careless application of the 
law, or a false construction of one or both of the patents. It 
cannot, however, be said with justice that, of late years at least, 
the courts have not been disposed to hold reissues strictly to the 
rule that they must be for the * same invention ”’ as the original, 
and to declare them void whenever they have been spread over 
territory not covered by the original. 

That the practice of reissuing patents has been carried to an 
unnecessary and vicious extent, which has exposed the patent 
law to suspicion and odium which it does not merit, is undoubt- 
edly true. The evil has arisen largely from an insufficient knowl- 
edge by patentees of the rules by which courts are governed in 
administering the law with reference to questions of infringe- 
ment. It has been assumed that to hold a party as an infringer 
he must be brought within the very terms of some claim. It has 
therefore been thought to be necessary to do that by a reissue 
which the court might have been safely left to do by construction. 
Where this is fairly done, no harm can come of it; and some 
trouble may be saved in the trial of a cause, by bringing the ques- 
tions of infringement within narrower limits, and taking away the 
necessity of an argument upon the construction of an obscurely 
worded claim. It may without doubt also be fairly claimed, in 
justification of such reissues, that they have the effect to stop 
infringements without the necessity of bringing suits; because 
-infringers are compelled to see that the acts complained of come 
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clearly within the scope of the claim, and that it will be idle to 
attempt a defence upon the chance that some construction may 
be given to the claim under which they may escape liability. 

The suggestion that an invention may be described as well at 
the time when the application is made as at any other time is a 
plausible one; but it is not sound. It is by no means so easy a 
matter to describe and define an invention as may be thought by 
those who have not had an opportunity to make the attempt. A 
machine, an article of merchandise, or a process embracing an 
invention, may be easily described ; but this is a very different 
thing from describing the invention contained in it so that it shall 
be easily distinguished from all other inventions. The specifica- 
tion must distinguish what is new from what is old. But in 
many cases it is impossible for an inventor, his solicitor, or the 
examiners at the Patent Office to know all that has been done 
before ; and the patentee may in fact have been the inventor, and 
may honestly believe that he is the first inventor, of that which has 
been invented before by another. In such case, the description 
of the invention will be very different from what it would have 
been if the patentee had been correctly informed as to what 
others had done; and it is a harsh rule to deprive him of the 
opportunity, when he discovers his error, to rewrite his specifica- 
tion and describe his invention more correctly. 

Nor is it always easy to define an invention even where all 
that has been done before is known to the inventor. It is impos- 
sible to tell, at the birth of an invention, into what various forms 
it may be thrown by the further exercise of ingenuity; but an 
inventor will naturally describe his invention with reference to 
the particular form in which he worked it out, and in doing so 
he may find that his language is far less comprehensive than his 
invention. 

No better illustration can be needed of the necessity and the 
justice of allowing patents to be amended than the practice of 
courts. The amendment of pleadings is universally allowed. 
Experience has shown that such amendments are necessary for 
the administration of justice. But if trained and skilful counsel 
find it necessary to amend their statements of their clients’ causes, 
and if courts find it necessary to admit such amendments, is it 
not reasonable to give inventors the same right? Congress even 
finds it necessary to amend its laws, in order to correct mistakes 
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or express the real intention of the statutes. Not till man has ~ 
acquired the skill (never yet acquired) to use language so as to 
preclude, in all cases, any doubt as to its meaning, will it be safe 
or just to deny to inventors the right to amend the descriptions 
of their inventions, and their statement of what they claim to be 
new. 

To deprive an inventor of the right to describe his invention 
anew in closer conformity to its real character would be in many 
cases to deprive him of his invention altogether. For if, in the 
belief that his invention could take only the form he describes, 
he has unwittingly tied himself down to that form, when in fact 
the invention might be practised in a variety of forms, infringers 
will adopt those forms which will not expose them to liability, 
in preference to paying for the privilege of using strictly what is 
described. 

But assuming that justice and sound policy alike require that 
inventors, and those who undertake to develop inventions and 
bring them into use, should be protected in their use to their full 
extent, then they should not only have the right to reissue patents, 
but it would seem that it might properly be regarded as their 
duty to do so, in order that the public might be at all times as 
fully informed of the character and scope of the invention as the 
inventor himself or the owner of the patent. 

To diminish the abuses of reissues, without depriving inventors 
wholly of the right, it has been proposed that reissues shall not be 
allowed after a certain limited period from the granting of the 
patent. Such a rule would be purely arbitrary ; for it would be 
impossible to fix in advance any time within which the necessity 
of a reissue could be discovered. If the plan should be adopted 
(which we have before considered) to require the payment, at 
certain intervals, of a fee to keep a patent in force, it would 
go far to remedy the evils of reissues ; for a large proportion of the 
patents would, by the non-payment of the fees, be placed beyond 
the reach of reissues. 

One cause of complaint against the reissue of patents might be 
removed, or greatly diminished, by a provision that no person 
should be held liable as an infringer of a reissued patent, by 
reason of the sale or use of an article made or purchased before 
the reissue, which embraces some invention not claimed in the 
original patent, but claimed in the reissue. 
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The justice of such a provision can be readily seen. The 
public has a right to every thing not claimed in a patent, although 
it may be described in the specification: because what is not 
claimed is presumed to be old, or, if not old, to be disclaimed by 
the patentee ; and any person who in the exercise of that right 
has acquired a title to specific property ought not to be deprived 
of it by one who has neglected to give notice of his claim. If 
loss is to fall on either party, it should be borne by the one who 
failed to assert his right in season. It may well be doubted 
whether, under the law as it now stands, a party who before a 
reissue acquires a right to property embracing an invention not 
then claimed, but afterwards claimed in a reissue, should not be 
treated as an innocent purchaser without notice, entitled to re- 
tain and use or sell what he rightfully acquired. But such a right 
has not yet been established by any decision, and it would be 
well to have the question settled by legislation. 

On the other hand, inventors are subjected to one hardship, 
under the law as it now stands, from which it would seem they 
might be relieved without doing injustice to others. Upon the 
surrender of a patent, all rights of action which the owner then 
has for the infringement of valid claims are lost. No such result 
follows the death of a patent at the expiration of the term for 
which it was granted. The owner may still prosecute claims 
for infringement which arose while the patent was in force. 
What injustice is there in this ? and why should a party have 
this right when his patent expires by its own limitation, and not 
have it when it expires by a surrender? It may be said that by 
the surrender he conclusively admits that the patent is invalid, 
and that after such an admission he should not be allowed to 
affirm its validity by asserting claims under it. If such an admis- 
sion is implied in the act of surrender, it is not true in fact, but is 
a legal result of the act of surrender which is entirely arbitrary. 
The law should not give a man a legal right to reissue a patent. 
and then subject him to a penalty for the exercise of the right. 

By the provision of the law as it now stands, the application 
for the reissue of a patent must be made, and the corrected speci- 
fication signed, by the inventor. This is required, doubtless, on 
the assumption that the inventor must know better than any one 
else what his invention is, and that it would tend to prevent 
fraudulent reissues. It may well be doubted if it does or can do 
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this. The reissued patent must be for the same invention as the 
original ; and this identity must be determined from the instru- 
ments as matter of law. The oath of the inventor can have 
nothing to do with the construction of the reissued patent. It 
must receive the same construction whether he swears to it or 
not. On the other hand, it is certain that it places a power 
in the hands of patentees which they sometimes use to extort 
money from their assignees. There can be no doubt that this 
provision may and often does greatly impair the value of patents 
- in the hands of assignees. They not unfrequently find them- 
selves unable to use a patent for their protection, through the 
refusal of the inventor to aid in correcting a mistake for which 
he is responsible. But it is quite as important that an assignee 
should be protected in the use of an invention, as that the in- 
ventor should be. He has often much more at stake ; for he may 
not only have paid the inventor the full value of the invention, 
but invested a large amount of money, in addition, for which he 
can hope for no return except through the protection of the 
patent. It is to be observed that the Constitution does not 
authorize Congress to secure to inventors the right to their in- 
ventions on the ground of any abstract right, but to promote the 
progress of the useful arts ; and, to secure this result, assignees 
ought to have all the rights of the inventors, in order that they 
may safely invest the capital necessary to develop the invention 
and give it its place among the practically useful arts. 

The patent law prescribes no rule of damages for the infringe- 
ment of patents. The courts have been left to determine what a 
plaintiff should receive, either at law or in equity, under the 
general principles recognized as applicable in the two modes of 
proceeding, respectively. But the application of these principles 
has proved to be exceedingly difficult. The nature and the 
amount of the injury which a patentee may suffer from an in- 
fringement of his right varies so greatly, according to the nature 
of his invention, or the manner in which he chooses to exercise 
his rights, or in which he can practically exercise them, that it 
has not been found practicable to state a specific rule that would 
operate justly in all cases. It has not been found practicable 
even to state specific rules applicable respectively to the different 
classes of cases which may arise, which could be enforced with 
Satisfactory results. 
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One invention may be of such a character that a large number 
of people may desire it; but the number who will actually use it 
will depend greatly upon the price charged for it. Another 
may be of such a character that but a few people will desire it; 
but their desire for it may be so strong that they will pay a large 
price. 

In one case the invention, to yield the greatest profit, must be 
sold at a high price to the few purchasers ; in the other case, it 
will yield the greatest profit if sold at a low price to the largest 
number possible. It is easy to see that the damage a patentee 
might suffer from the acts of an infringer might be very differ- 
ent in the two cases. In one case, the infringer might simply be 
a competitor selling at the same price, and the damage to the 
patentee might be taken to be the profit he would have derived 
on the number of sales made by the infringer; in the other case, 
the infringer might have entered into competition at such greatly 
reduced prices as to compel the inventor to reduce his prices in 
order to retain any portion of his few customers. In the latter 
case, the patentee would lose not only the profit he would have 
made on the sales of the infringer, but a large portion of the 
profit he would have made on his own sales but for the acts of 
the infringer. A rule which should give the actual damage in 
one case would reach but a small part of the damage in the 
other. 

It is not necessary, for the purposes of this article, to consider 
further the subject of damages at law; for the number of such 
actions is so small that no serious complaints are likely to arise. 
But this cannot be said of suits in equity. On that side of the 
courts, the number of suits is large and constantly increasing, 
and serious complaints are made as to the rules which have been 
applied to determine the extent of the liability of defendants. 
The question whether these rules shall rest as heretofore in the 
hands of the courts, or be prescribed by statute, is a most impor- 
tant one. 

In equity, a party found to be an infringer is liable to account 
for the profits he has received from the unlawful use of the in- 
vention. It might seem at first sight that it would be a simple 
matter to ascertain the profits which a defendant had made ; that 
there could be no difficulty in defining what profits are, or in 
making proof of them, especially if the defendant had kept 
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proper books. But experience has shown that it is far other- 
wise. The defendant is treated as a trustee, for the purposes of 
remedy, for profits which he has received. 

In one of the earliest cases which came before the Supreme 
Court in relation to taking an account,’ the question was 
raised, whether the defendant was to be held responsible for 
such profits as he might have made from the use of the 
invention in the exercise of reasonable skill, or only for such 
as he had actually made. It was decided that he could be 
charged only for what he had actually received. He was to be 
treated as a trustee only for that which he had feceived, and not 
for the use or management of the invention. This rule, if it 
could be followed in all cases, would limit the inquiry to what the 
defendant had done ; to what he had received on one hand, and 
what he had paid out on the other. The balance left in his 
hands, if any, would be the sum to be paid over. But this 
method of ascertaining profits could only be applied to cases 
where the infringement consisted in making and selling the inven- 
tion or the thing in which it was embodied. But what would be 
the rule where the infringement consisted, not in making and 
selling the invention, but in using it? How, for instance, should 
the profits of a farmer be ascertained, who had ploughed his: field 
with a patented plough, or sowed it with a patent seed-drill, 


_especially if a drought or a storm or the grasshoppers had de- 


stroyed his crop altogether ? 

This question came up in the case of Mowry v. Whitney? 
The defendant, a manufacturer of car wheels, had infringed a 
patented process of annealing the wheels. The patentee claimed 
that he was entitled to the whole profit made upon the wheels 
sold, on the ground that, if they had not been annealed, they 
would not have been worth as much as they cost, and that the 
annealing gave them their whole value as car wheels. It 
appeared that the wheels could have been annealed by another 
process open to the defendant to use ; and the court held that he 
could only be charged with the difference between what it cost 
him to anneal the wheels by the patented process and what it 
would have cost him by the other process. This difference, it 
was held, was the advantage the defendant had derived from the 


1 Dean v. Mason, 20 How. 198. 2 14 Wall. 620. 
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use of the invention ; and this advantage was to be taken as his 
profits. There was in this case actual profits in making and 
selling the wheels. It was still unsettled what rule was to be 
applied where there was no actual profit. 

That question was presented in the case of Nevs v. Connover. 
The defendant had used a patented machine for splitting wood, 
and had sold his wood at such a price that he lost money. But, 
if he had split it by hand, it would have cost him seventy-five 
cents a cord more; and the court held that this difference was to 
be treated as a profit, and that the defendant was liable for the 
amount. He was thus held as a trustee, not for money which 
had come into his hands as the profits of the invention, but for 
the difference between what he actually lost and what he might 
have lost. It is difficult to reconcile the decision in this case 
with the decision in Dean v. Mason. 

How the defendant could be charged as a trustee for money 
which he never had in his hands, it is not easy to see, especially 
if he is not, according to the case referred to, to be held respon- 
sible for what he might have made by a reasonable use of the 
invention, but only for what he has actually received. It is to 
be presumed that the defendant sold his wood at the market 
price. It often happens that the introduction of an invention 
leads to a reduction of the market price of an article, even where 
the patentee and his assignees and licensers are the only users ; 
and in this case the market price of kindling wood may have 
been reduced by the use of the patented machine by those who 
had aright to use it. If so, then it is clear that the defendant 
was charged with an assumed advantage in the use of the 
machine which it was impossible for him, or the patentee even, 
to obtain from the use of the invention. 

That the rule laid down in Mowry v. Whitney cannot be 
applied in all cases, is obvious upon a little consideration. 

How could it have been applied to the case of an infringer of 
Morse’s telegraph? If he were to be charged with the difference 
between what it cost him to transmit a message from New York 
to Boston by the telegraph and what it would have cost him to 
transmit it in any other way in the same time, it would have been 
impossible to make the comparison; for there was no other way 
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known of doing it. If the element of time were not to be con- 
sidered, then it would appear that it cost him more to send it by 
telegraph than by mail; and so he would have saved nothing by 
the use of the invention, and would not have been chargeable 
with the difference, even though he had actually made a profit. 

How would an account have been taken for an infringement 
of Palmer’s patent upon a wooden leg, by a man who wore the 
leg, but did not make and sell it ? 

Or, again, how could the rule have been applied to one who 
infringed Goodyear’s patent for vulcanizing rubber; since no 
mode of doing it was known prior to his invention? 

Some years since, a patent was taken out for a machine for 
making a certain style of piano-forte legs. They had previously 
been made by hand at a cost of thirty-five dollars a set. At this 
price, but few were used. By the aid of the machine, the inven- 
tor could sell the legs at five dollars a set, and at this price he 
found a large demand. Subsequently, another machine was 
invented to do the same work, and its owners sold legs at the 
same price as the first inventor. A suit was brought for the 
infringement of the patent upon the first machine. If it had 
become necessary to take an account, and the rule in Mowry v. 
Whitney had been followed, the defendant would have been 
charged with seven times as much as he received for the legs, or 
as the plaintiff himself would have received if he had made and 
sold them. It may be safely assumed that the Supreme Court 
would not order an account to be taken in such cases under 
the rule of Mowry v. Whitney. 

Can any rule be laid down, either by the court or by Congress, 
applicable to all cases? It has been suggested that no account 
of profits should be allowed in equity ; that the same rule should 
be applied both at law and equity, and that rule should be a 
reasonable license fee to be determined by the court or jury. 
But what would be a reasonable license fee? What elements 
should be taken into account in determining it? Shall it be the 
value of the invention to the infringer? That has an air of jus- 
tice about it which would commend it to many persons; but it 
would in many cases, if not in all, lead at once to the rule of 
Mowry v. Whitney. It would in many cases be difficult to esti- 
mate the value of an invention. The cases mentioned above 
may serve as examples. 
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Should the reasonable license fee be based upon the cost of the 
invention to the inventor? This would, in many cases, be hard 
upon infringers ; for many inventions have cost more than they 
are worth. They have cost years of labor and enormous sums 
of money, and are after all of little or no value. To charge a 
defendant with the whole, or even a proportionate share, of such 
unprofitable expense, would often be unjust. 

And here it may be suggested that the public is never made to 
bear the expense of the failures and fruitless experiments of in- 
ventors. The risk is taken by the inventors ; and if they fail to 
make good inventions, as in a multitude of cases they do, they 
must bear the loss alone. They ought not to do this, and then 
be compelled to give the public their valuable inventions for a 
price based upon their actual cost? The public should not take 
the prizes at cost, and leave the inventors to bear the cost of the 
blanks. 

In the case of the Packet Company vy. Sickles, the Supreme 
Court used this language in reference to its rules for ascertaining 
profits : — 


“The rule in suits in equity, of ascertaining by a reference to a master 
the profits which the defendant has made by the use of the plaintiff's inven- 
tion, stands on a different principle. It is that of converting the infringer 
into a trustee for the patent as regards the profits thus made ; and the ad- 
justment of these profits is subject to all the equitable considerations which 
are necessary to do complete justice between the parties, many of which 
would be inappropriate in a trial by jury. With these corrective powers 
in the hands of the chancellor, the rule of assuming profits as the ground- 
work for estimating the compensation due from the infringer to the paten- 
tee has produced results calculated to suggest distrust of its universal 
application even in courts of equity.” 


If its rule had been limited to charging the defendant with 
profits only when they had been actually made, it is safe to say 
that its results would be much less calculated to suggest distrust. 
An amendment of the law which shall take away the power to 
call that profits which can only be so constructively, and which 
should confine an accounting to an ascertainment of actual prof- 
its, and their proper apportionment among the several elements 
which have entered into their production, would relieve defend- 
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ants of much apprehension that they may be compelled to pay 
under the name of profits what has never come into their hands 
and what the plaintiff has never lost, actually or constructively. 

It is obvious that, in many cases, the use of an invention does 
not result in profits. It is used for enjoyment, and not for profit. 
There is a kind of sewed shoe manufactured in this country, 
which is the subject of a patent. About twenty-five million 
pairs are made and sold annually. The persons who use them 
do so generally not because they are cheaper or more economical 
than pegged shoes, but because, though more expensive, they 
are more comfortable. The advantage the user obtains is not 
more profit, but more comfort. But how can a court of equity 
take an account of this kind of advantage ? 

In view of the consequences which have been found to follow 
the application of the rules of equity in taking an account, and of 
the impossibility of taking an account, in many cases it has been 
thought that the distinction as to the amount to be recovered 
between cases at law and in equity should be abolished, and that 
the same rule should be applied in both. By the statute of 
1870, courts of equity were empowered to assess damages in 
addition to profits ; but the distinction between damages and prof- 
its was not done away with. It may well be doubted whether 
it would be just or judicious to take away from courts of equity 
the power to compel a defendant to surrender the profits he has 
actually made in the unlawful use of an invention. The profit 
to be made from an invention is usually the temptation to its 
infringement ; and in many cases the profits which are anticipated 
are often seen to be much greater than the damages which the 
defendant may at law be compelled to pay. The knowledge that 
he may be compelled to surrender the profits he may make from 
the unlawful use of an invention, will often deter a party from 
infringing, when his liability to pay damages will have no such 
effect. 

It may also well be doubted whether it can be wise or safe to 
attempt to lay down by legislation positive rules in relation to 
the amount which may be recovered, either at law or in equity, 
The rule laid down by the Supreme Court in Mowry v. Whitney 
operated favorably for the defendant ; but its application to cer- 
tain railroad cases at the West gave results which it is hardly 
possible to regard as just, and which would give to the owners of 
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the patents a compensation for the use of the inventions many 
times greater than they could possibly have obtained if their rights 
had been fully respected, and perhaps much greater than the 
whole profit made in operating the roads. 

It will be safer and wiser to relieve the courts from the rules 
they have laid down, and vest them with the widest discretion, 
than to impose upon them other and different rules. 


CHAUNCEY SMITH. 
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JEREMIAH MASON AND THE BAR? 


Tue subject of the Memoir before us is still well remembered 
as one of the greatest and most famous of American lawyers, 
who, although practising in a country town, and never appearing 
in the great arena for a national reputation, the Supreme Court 
of the United States, yet acquired such a reputation before his 
removal, late in life, to Boston; and of whose great knowledge 
of law, keen sagacity, trenchant logic, and caustic humor, those 
who used to know him still delight to talk and to relate 
anecdotes. 

But, like most other eminent lawyers, Mr. Mason has left little 
save the reminiscences of his surviving friends, and the traditions 
of the bar, to perpetuate his memory, or to prove his great abili- 
ties; and the materials for any account of his professional life 
are extremely scanty. A most interesting fragment of autobiog- 
raphy which he left, together with his correspondence and other 
family papers, were placed by his son, some years since, in the 
hands of an accomplished gentleman, who joins to the neces- 
sary professional knowledge much literary ability and experience ; 
and from them has been compiled a very handsome volume, pre- 
pared only for private distribution, but well deserving to be pub- 
lished, which forms an agreeable contrast to the hastily and 
imperfectly prepared Memoir of Lord Abinger that we recently 
reviewed. Mr. Hillard had in his work the great advantage of a 
familiar personal acquaintance with Mr. Mason; and it is need- 
less to tell his brother lawyers that he has performed his task 
with characteristic skill and good taste. 

Jeremiah Mason, the son of a Revolutionary officer of the same 
name, and a descendant of Major John Mason, the Puritan com- 
mander in the Pequot war, was born at Lebanon, Connecticut, on 
the 27th of April, 1768. He was the sixth of nine children. His 
father, who was a farmer, seems to have been a man of some 


1 Memoir and Correspondence of Jeremiah Mason. [By G.S. Hittarp.] Privately 
printed. Small 4°. Cambridge, 1873. 
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position and influence. Of his mother, whose maiden name was 
Fitch, he speaks in his autobiography with much affection: — 


“ Kindness and benevolence were instinctive with her. She seemed 
never to fall under the influence of any angry or malevolent passions; she 
was kind to all who approached her, or came within the sphere of her 
influence, and this was followed by its natural consequence. I doubt if 
there was a person in the world that owed her ill-will, or felt an inclination 
to do her injury. . . . She was anxiously desirous to give all her children 
the best education in her power, and it was owing much to her influence 
with my father that I was enabled to obtain a collegiate education.” 


His father lived in a retired situation, which suffered from the 
inconvenience of having few facilities for education. Till after 
the age of fourteen, he attended school but three winters, and 
then only for three months in each winter. What other instruc- 
tion he had, he received at home. In 1782, he began to prepare 
for college at a school about six miles from home, under a Mr. 
Tisdale, a graduate of Harvard College; and who, he says, * was 
a good scholar, and had kept the school, I believe, forty years, 
and had become quite aged.” In less than two years, he was 
fitted for examination, and was admitted to the Freshman class 
of Yale College, in 1784. 


“The requirements for admission to that college were then very low. 
In Latin, the examination was confined to a part of Virgil and a part of 
Cicero’s Select Orations; in Greek, to the Evangelists. My attainments, 
though slender, were equal or superior to that of a majority of my class. 
. » « The college was almost entirely destitute of funds, and unable to em- 
ploy competent professors. . . . Yet, with such slender means of instruc- 
tion, a good deal of hard study was enforced. President Stiles had excellent 
talents for government, was both loved and respected, and maintained a 
sound discipline. A boy that would not study had an uncomfortable time 
of it.” 


The discipline of Yale College was then widely different from 
that of any college now existing, and the Freshmen seem to have 
been treated very much as the Sizars used to be at Cambridge 
and Dublin; and as boys are, under the fagging system, in the 
English public schools. 


“ As was usual, I had been examined, and was admitted at the time of 
commencement; and, at the end of the ensuing vacation, I returned to New 
Haven to join my class. I arrived the afternoon of the first day of the 
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term, and, having put up my horse and engayed lodgings for the night, I, 
towards evening, went up to the college to see the splendor of my future 
residence. While standing in the college-yard (as the enclosure was called), 
a man booted, and with a horsewhip in hand, approached me, and asked if I 
was a Freshman. I answered ‘ Yes, sir. —* Take off your hat, then, when 
in the presence of one of the government of the college. He added, ‘ Go 
and ring the bell for prayers,’ and passed into the college building. I was 
confused by this harshness, and went immediately to what I supposed to be 
the chapel. The door of the belfry was open; but on entering I could find 
no bell-rope. I looked into the chapel: nobody was there. After looking 
again for the bell-rope, and finding none, and feeling a little indignant at 
the rude treatment I had received, I left the chapel, and returned to my 
inn. There I found several of my classmates, with whom I soon became 
acquainted. I told them the story of the treatment I had received, and of 
my apprehension of trouble from my disobedience of orders. This led to an 
ardent discussion of the demerits of the fagging servitude to which, by the 
ancient college regulations, the Freshmen were subjected. By the college 
laws, the Freshmen were placed in what we deemed an improper subjection 
to the members of the other classes. The superiors had the right of re- 
quiring of the Freshmen certain menial services, such as sending them on 
errands to any part of the town, bringing water from the pump at all times, 
except during study hours and college exercises. They had also the right 
of requiring the attendance of Freshmen at their rooms, to be there in- 
structed in the rules and practice of good manners. Whatever might have 
been the original object and effect of this practice, it had now fallen under 
much odium, and was exercised mostly by the young Sophomores for the 
purpose of vexation. We were unanimous in its condemnation as tyran- 
nical and degrading.” 


It was probably from such regulations as these that the 
modern custom of hazing took its rise. The following day, 
Mason met the tutor who had ordered him to ring the bell: — 


“ He, in a harsh manner, took me to task for disobedience of his orders 
in not ringing the bell. I plead inability by reason of there being no bell- 
rope. He disallowed my excuse, saying that the rope was drawn up into 
the second story of the belfry; that I could have found it easily enough, if 
I had tried. After giving me a severe reprimand, he excused me from 
further punishment, in consideration of my ignorance of his dignity and of 
college laws, and dismissed me with a strong caution to look out for the 
future. Alarmed by falling so soon under ill-opinion by the government, 
I went immediately to my father, — who was then in New Haven attending 
a session of the legislature, of which he was a member, — and explained to 
-him my grievances and apprehensions. He was acquainted with Mr. Tal- 
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cott Russell, the senior tutor, and arranged with him to receive me into his 
room as his Freshman. This exempted me from the liability of being 
fagged by the members of the higher classes. For the privilege, I was at 
the expense of partly furnishing the tutor’s room, and did such errands and 
services as he required. He allowed me a closet for my study.” 


Mason seems to have studied with considerable assiduity, and 
to have stood well in college. The requirements for a degree 
were then hardly more than are now needed to enter a good col- 
lege. He graduated in 1788, and was assigned at Commencement 
a forensic disputation with a classmate : — 


“Our question was whether capital punishment was in any case lawful. 
T held the negative. I stole the most of my argument from the treatise of 
the Marquis Beccaria, then little known in this country. It was new, and 
consequently well received by the audience: indeed its novelty excited 
considerable notice.” 


During his college course he had been in the habit of attend- 
ing the law trials in New Haven; and from this grew up an 
inclination to study law. His father strongly objected, and 
desired that he should teach for a time, and then study 


divinity. “I did not believe,” says Mason, “that he really 
wished me to study divinity, for which he knew I had no inclina- 
tion; but supposed he made this objection to punish me for 
spending more money, during my senior year in college, than he 
deemed necessary.” 

He determined to get his law education by his own exertions; 
and, with a view to this, made a journey of observation to Albany, 
where he saw Hamilton and Burr, then in attendance on the 
Supreme Court. Not finding any opening there, he returned to 
New Haven, and with his father’s approval began studying in 
the office of Mr. Simeon Baldwin, afterwards a justice of the 
Supreme Court of Connecticut. He thus became acquainted 
with Roger Sherman, whose daughter Mr. Baldwin had mar- 
ried : — 


“His reputation was then at the zenith. His manners, without appar- 
ent arrogance, were excessively reserved and aristocratic. His habit was 
in his own house, when tea was served to company, to walk down from his 
study into the room, take a seat, and sip his tea, of which he seemed fond, 
and then rise and walk out, without speaking a word or taking any man- 
ner of notice of any individual. In the street he saw nobody, but wore 
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his broad beaver pointing steadily to the horizon, and giving no idle nods. 
Still, I fancy Roger Sherman was capable of the most adroit address when 
his occasion required it.” 

The entire stagnation of business in the country following the 
war, and aggravated by the want of a strong national govern- 
ment, affected the law as well as mercantile business. Connecti- 
cut was overstocked with lawyers. ‘ Most of them had but little 
business, with fees and compensation miserably smal]. The pro- 
fessional income of Pierrepont Edwards,! supposed to be the 
largest in the State, was said not to amount to two thousand dol- 
lars a year.” Mason determined, therefore, to leave his native 
State; and in the autumn of 1789 he went to Vermont, and con- 
tinued his studies in the office of Stephen Rowe Bradley (after- 
wards United States Senator), at Westminster. Mr. Bradley 
was a very able but eccentric man, of little learning, and engaged 
in the usual miscellaneous country practice. 


“There was then living in Westminster a lawyer of the name of Lot 
Hall (afterwards a judge of the Supreme Court of Vermont), a man of 
ordinary natural talents, little learning, and much industry. With him 
Bradley had long been at feud. As is usual with village feuds, where there 
can be but few objects to excite the feelings and passions, the mutual enmity 
had become so violent as to prevent all social intercourse. Justices of the 
peace had a large civil jurisdiction, which was final when under a certain 
amount of damages. Before these justices’ courts, a great deal of petty 
litigation was carried on. At these courts Messrs. Bradley and Hall often 
met, and held discussions not well calculated to soften or sweeten their 
tempers. Soon after I entered his office, Mr. Bradley, being obliged to be 
absent at the time of one of these courts, requested me to attend in his 
stead. I rather reluctantly consented, fearing that I should not be equal 
to the occasion; but Mr. Bradley encouraged me, by professing to hold his 
adversary in great contempt. I attended, and there argued my first cause 
and won it; with which both my client and I were well satisfied. Mr. Brad- 
ley was much gratified that I had beat Hall, as he termed it. He said his 
engagements were such as rendered it inconvenient for him to attend these 
petty causes, and offered to give me the whole charge and management of 
all the business before the justices’ courts, with all the fees in litigated cases, 
and one-half the income (being the taxed costs) in the cases not litigated. 


1 Pierrepont Edwards, a son of the celebrated Jonathan Edwards and uncle of 
Aaron Burr, was a prominent man in his day. He had been a member of the Con- 
tinental Congress, and was afterwards judge of the United States District Court for 
Connecticut. He died in 1826. 
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The offer was grossly improper for him to make, and for me to accept. My 
time ought to have been exclusively devoted to study. But I needed money, 
which I knew my father furnished rather reluctantly; felt pleased with the 
offer, which flattered my vanity, and immediately acceded to it. . . . I cer. 
tainly knew very little law: but that was the less necessary, as most of my 
opponents knew not much more; and the judges I addressed, none at all, 
Being tolerably fluent, I got along pretty well. . . . I often studied my 
little causes with sufficient diligence ; and this premature attempt to argue 
causes helped me to gain confidence in myself, which was highly beneficial 
to me, for I was exceedingly diffident.” 


But although he thought this training on the whole advanta- 
geous to him, he says it was an exceedingly dangerous course, and 
he should not advise any law student to follow it. 

In June, 1791, at a Court of Common Pleas held for the County 
of Windham, he was admitted to the bar. The question now before 
him was, where he should settle. Preferring the courts and bar of 
New Hampshire, he decided upon that State, and was admitted to 
the bar there the same year. He then removed across the Connecti- 
cut, and fixed his home in the village of Westmoreland, where he 
lived until 1794, when he removed to the more important town 
of Walpole. While at Westmoreland, he lodged with the tenants 
of a farm he had bought there, the situation of which ‘* was very 
retired, but rather pleasant.” ‘I knew,” he says, ‘* my stock of 
learning was small. This I firmly resolved to increase to the 
utmost of my power. I had supplied myself with law-books 
sufficient for present use, and went earnestly to work with them. 
The determination to do this was what reconciled me to the 
solitariness of my situation.” 

He, from the first, determined to argue all the causes he com- 
menced, and he gives the following account of his first jury 
case : — 


“My first cause was an appeal from the judgment of a justice of the 
peace in the Common Pleas. Judge Newcomb, an old practising lawyer, 
had lately been appointed Chief Justice. I was for the plaintiff; and, on 
introducing my evidence, the Chief Justice ruled against me on my own 
evidence. I insisted on arguing the case to the jury. Mr. West, who was 
for the defendant, declined to argue it, after so decided an opinion in his 
favor. I went on with my argument. The Chief Justice charged strongly 
against me; but the jury gave a verdict in my favor. This was final and 
conclusive, the court then having no power to set aside verdicts of juries. 
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This was, of course, highly gratifying to me, and tended much to confirm 
me in my adventurous resolution.” 


In the autumn of 1795, being in Boston, he was induced to 
make a journey to Virginia on business connected with a large 
land speculation then under consideration. When he reached 
Philadelphia, the Session of Congress had just commenced, and 
he heard President Washington deliver his speech. The Presi- 
dent was in full dress, with bagwig and sword, and seemed 
better to represent dignity and majesty than any one Mason had 
ever seen. 

At Richmond, Bushrod Washington, the President’s nephew 
and afterwards Judge of the Supreme Court, gave him a package, 
which he asked him to deliver to the President personally. 


“ At Philadelphia, I called with the package at the President’s house, 
and inquired for Mr. Dandridge, his private secretary, who showed me into 
a room, saying he would inform the President. In a few minutes General 
Washington entered the room. I immediately presented the package: say- 
ing I had recetved it at Richmond, with directions to deliver it tohim. He 
pointed me to a seat, sat down himself, and opened the package and began 
reading. He soon turned towards me, and inquired when I left Richmond, 
and when it was expected the Virginia legislature would rise. He then 
said something about New Hampshire, by which I saw he had learned from 
the package that I was a Yankee. As I rose to leave, he rose and asked 
me when I should leave the city. I answered immediately, and made my 
best bow. As I rose, I saw he measured my height with his eye. I stood 
erect to give him the whole of it. It obviously exceeded his. This was 
the only time I ever saw General Washington, except when addressing 
Congress.” 


He heard Fisher Ames make his famous speech in the House 
of Representatives on the Jay treaty : — 


“It was a masterly display of the highest kind of eloquence. After 
the House had been fagged and tired almost to death with discussions by 
the most talented men in the nation, and nauseated with the subject, he 
revived and excited the highest state of feeling, and was heard with the 
most profound interest. Such was the obvious effect on the feelings of 
the House, that on his sitting down and nobody rising to answer, and the 
question being about to be put, one of the opposition (I think Mr. Giles) 
moved an adjournment, saying that, under such feelings, the House was 
incompetent to act wisely or safely. I afterward had the good fortune of 


1 Mr. Mason measured six feet six inches in height. 
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seeing aud hearing Mr. Ames converse several times. All who knew him 
allowed him to be the most delightful man in the world. With much 
genius, he had the purest moral and critical taste. As is commonly the case 
with men of high powers of imagination, he dealt little with logical rea- 
soning, but leaped to his conclusions, as it would seem by intuition.” 


About this time Mr. Mason became dissatisfied with his posi- 
tion on the Connecticut River, and ** wanted a broader field of 
action, and to be nearer the great world.” He was prevented 
by diffidence from removing to Boston from the high reputation 
and crowded state of the bar. Aaron Burr, whose acquaintance 


he made about this time, strongly advised his going to New 
York. 


“He advised me at all events to quit the State of New Hampshire, 
which he said would never come to any thing; that New York would soon 
supplant Virginia, and govern the Union. I knew that he was in the 
habit of drawing young men round him, taking them under his patronage, 


and converting them into political partisans. This greatly lessened the 
influence of his advice.” 


At length in 1797, emboldened by the fact that Edward St. 
Loe Livermore, the leading lawyer of Portsmouth, had accepted 
a seat on the bench, he removed to that town, and settled in prac- 
tice there, where he remained thirty-five years. 

Here the autobiography ends. We have made an unusual 
number of extracts from it, as it is not within the reach of most 
of our readers, and the writer’s character can be best understood 
from reading his own narrative. He had, while living in West- 
ern New Hampshire, acquired a reputation throughout the State 
as an able lawyer. What his practice was and how extensive, 
we have no means of judging, as the New Hampshire Reports 
do not begin till 1817. 

In 1799, Mr. Mason married Mary, daughter of Colonel Robert 
Means, of Amherst, New Hampshire, who survived him. They 
had eight children. 

Portsmouth was comparatively a much more important place 
at the beginning of this century than now. Indeed, it is one of 
the old New England towns that has suffered most from that 
centralization of trade and wealth, arising from intercommuni- 
cation by railways and from other causes, which has taken place 
during the last fifty years. It was then not only largely engaged 
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in shipbuilding, but had an extensive and lucrative foreign trade ; 
its wealth is attested by the handsome, stately houses still exist- 
ing in its streets, and, from a period anterior to the Revolution, 
it had been distinguished for the refinement and hospitality of 
its inhabitants — partly owing perhaps to its founders being of a 
somewhat different class from most of the inhabitants of New 
England. Mr. Mason rose rapidly to the first position at its bar, 
and before 1813 he had no equal in New Hampshire. In 1802, 
he was appointed Attorney-General of the State. His practice 
extended into most of the counties in the State, and into the 
United States courts, and occasionally into those of Massachu- 
setts and Maine. 

New Hampshire has been called, like the land of Juba, leonum 
arida nutriz; and it has produced, certainly in law and _ politics, 
more than its proportion of eminent men, the strong but some- 
what rugged characters of many of whom speak of their native 
mountains. Some of these “ lions,” like General Cass and Chief 
Justice Chase, early in life left their native State for the Western 
country, and there ran distinguished careers; others, like Mr. 
Webster and Mr. Fletcher, after their reputations were estab- 
lished, removed to Boston. Chief-Justice Parker also, after an 
able judicial career, accepted, when not much past middle life, 
Mr. Justice Story’s chair in the Harvard Law School. Mr. 
Mason stayed longer, and his position as the ablest lawyer in 
New England was fully recognized before he transferred his 
residence to Boston to spend the evening of his days. 

His antagonists in New Hampshire were certainly a remark- 
able set of men, — strong, hard-headed, and deeply versed in the 
common law. Mr. Webster removed from Boscawen to Ports- 
mouth in 1807; and, until he removed to Boston in 1816, he and 
Mr. Mason were constantly pitted against each other. Other 
distinguished men were Jeremiah Smith, Ichabod Bartlett, 
George Sullivan, and Richard Fletcher. Samuel Dexter, too, and 
Chief-Justice Parsons and Mr. Justice Story, until they accepted 
seats on the bench, used occasionally to attend the New Hamp- 
shire courts. The jurisprudence of the State had a peculiar 
growth. For many years after the Revolution, the judges of the 
courts were not always trained lawyers ; and until 1821 the courts 
had no equity jurisdiction, and then it was given them very 
sparingly and grudgingly. The common law in its integrity, as 
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contained in the old commentaries and reports, was the law that 
was administered and studied ; and the courts and bar became 
imbued with its spirit, and acquired a deep and extensive knowl- 
edge of its principles and precedents, which was recognized and 
respected throughout the Union. Of this bar, Mason was facile 
princeps. His learning was greater than that of any of his 
rivals; and while making no pretence to eloquence, and despising 
the graces of rhetoric, he became a consummate nist prius leader. 

In 1813, Mr. Mason, who was a staunch Federalist, was elected 
United States Senator from New Hampshire, and spent the four 
ensuing winters at Washington. Rufus King, Christopher Gore, 
William B. Giles, Robert Goodloe Harper, and John Gaillard 
were his colleagues in the Senate, while Webster, Clay, Calhoun, 
William Lowndes, Timothy Pickering, and John Sergeant were 
members of the House. His letters to his family during this 
period are interesting and valuable as pictures of the times. 
While not going so far as many of his friends did in his hostility 
to Mr. Madison’s administration, and disapproving of extreme 
measures, his dislike of the President and his policy was deep- 
seated, and shows itself plainly in his correspondence, often in 
an amusing manner. In 1817, seemingly becoming tired of a 
life that took him away from his family and his profession, he 
resigned his seat in the Senate, where he had made an honorable 
reputation, and gave his time again to legal practice. In 1820 and 
1821, he was a member of the New Hampshire legislature ; and, in 
1825, was again a candidate for the Senate, but after a severe 
contest failed of an election. 

Very few memorials of his practice exist. His life at the bar 
strongly corroborates Mr. Everett’s remark, that there is “no 
species of intellectual labor of the highest order which perishes 
for want of a contemporary record to the same extent as that _ 
which is daily exerted in the courts of law.”! In this respect, 
the American lawyer suffers far more than his English brother 
does ; for from the centralization of all the principal courts in 
London, and from the full reports of legal proceedings (particu- 
larly of jury trials) which the English papers give, the career of 
an advocate attracts far more public attention there than here. 


He addresses a much larger audience, and acquires a much wider 
fame. 


1 1 Webster’s Works, lviii. 
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The most celebrated case in which Mason was engaged in 
New Hampshire was the Dartmouth College case. It is needless 
here to say any thing about a lawsuit whose history is so familiar, 
or to enter upon the now much-vexed question of whether or 
not it was correctly decided.!. The case was undoubtedly shaped 
by Mr. Mason, who was senior counsel for the plaintiff in New 
Hampshire, but who did not go to Washington to argue it in the 
Supreme Court; and whoever examines his argument, as printed 
in Farrar’s report of the case, will see that Mr. Webster added 
nothing either to the legal argument or to the authorities, although 
his great powers of oratory and advocacy gave een force 
to the positions taken below. 

In 1832, Mr. Mason left Portsmouth and removed to maak 
where he resided during the remainder of his life. With his 
great reputation, he commanded all the professional business he 
desired, and for a few years continued actively engaged in prac- 
tice at the bar. One of his earliest cases after his removal, and 
the most celebrated criminal case he was ever in, was that of the 
Rev. Ephraim K. Avery, a Methodist minister, who was indicted 
and tried for murder in Rhode Island; and as the case was in 
many respects a most extraordinary one, and excited an interest 
fully equal to the Knapps’ case or Professor Webster’s, we will 
give a somewhat extended account of it. It deserves, indeed, to 
be preserved in some permanent form. Our readers will perceive 
that in some of its features it is not unlike the case of Robinson, 
tried in New York for the murder of Helen Jewett, thirty years 
since.” 

On the morning of the 21st of December, 1832, the body of 
a young woman, named Sarah Maria Cornell, was found hanging 
in a retired field behind a haystack, in the town of Tiverton, 
Rhode Island, and near to Fall River. The body bore marks of 


1 There has been a very interesting and valuable history of this case, full of curi- 
ous facts, published in a series of articles in the Southern Law Review, New Series, 
vol. ii. pp. 22, 247, 500, 661; vol. iii. pp. 62, 185, from the pen of John M. Shirley, 
Esq., of Andover, N. H., and which contain many anecdotes of Mason and his con- 
temporaries. We are glad to learn that they are to be collected, and published in 
a volume. 

2 There are two reports of it, both now very rare: one prepared by Mr. B. F. 
Hallett; and the other, by Mr. Hildreth, the historian. 

It is greatly to be wished that there was a prospect of sufficient patronage to jus- 
tify the collection and publication, under competent supervision, of a selection of 
interesting American trials. 
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violence ; and the position in which it was, together with other 
circumstances, seemed to refute the idea of suicide. The de- 
ceased, who worked in a factory in Fall River, had been, while 
living in Lowell, excommunicated from the Methodist Church 
by Avery, when he was minister there, for unchastity and false- 
hood. In her band-box was found a slip of paper, with the fol- 
lowing words written with a pencil: — 


“If I am missing, inquire of Rev. Mr. Avery, Bristol. He will know 
where I am gone. S. M. CorneEct.” 


Two anonymous letters were also found in her trunk, — one, of 
a very compromising character, making an appointment for that 
day ; and evidence in the case strongly tended to trace both of 
them to Avery. It was proved, too, that the woman had met 
Avery at a camp-meeting at Woodstock, Connecticut, in the pre- 
ceding August; and that she afterwards proved to be with child, 
and had charged him, to her friends, with being the father.! 
Avery was an illiterate man, but had hitherto borne an irre- 
proachable character, and was at this time minister of the Meth- 
odist Church at Bristol. He was shown to have crossed the 
ferry on the 20th, early in the afternoon, from Bristol to Ports- 
mouth, and to have returned to the ferry at ten o’clock at night, 
too late to recross. A man much resembling him in person and 
dress was traced to the neighborhood of Fall River, and observed 
loitering near the haystack at about sunset ; and the young woman, 
who had left her boarding-house about the same time that day to 
keep, as she said, an appointment, was last seen in company with 
a man of about his size and appearance. Shrieks had also been 
heard in the evening, proceeding from near the haystack. 

The discovery of the poor woman's body caused an intense 
excitement in Fall River, and a verdict of death by suicide re- 
turned by the coroner’s jury gave such dissatisfaction that a 
second inquest was held. Avery’s statement as to his where- 
abouts was very unsatisfactory. He asserted that, after he had 
crossed the ferry, he had gone south towards some coal-mines, 
and taken an indefinite and seemingly purposeless ramble of six 
or eight miles, on a bleak wintry day, stopping nowhere until he 


1 This fact was brought out by the defence. 
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returned late at night to the ferry-house ; and although he men- 
tioned passing different persons, — a man out gunning, and a boy 
driving sheep, — no one appeared to corroborate him. He had, 
too, a few days before, declined an invitation for the 20th, and 
had left home when one of his children was seriously ill. He 
escaped to New Hampshire, but was brought back and committed 
for trial. 

The prisoner was tried, in the Supreme Court at Newport, in 
May and June, 1833, the trial taking twenty-seven days. Mr. 
Mason, who was now sixty-five years of age, was retained as the 
leading counsel for the defence. The popular prejudice against 
the prisoner was intense, and it was with difficulty a jury could 
be obtained. Strong opposition was made by counsel to the ad- 
mission in evidence of the letters and the pencil memorandum, 
but they were admitted ; the letters as being to some degree traced 
by other evidence to the defendant, and the memorandum as tend- 
ing to rebut the theory of suicide, —a very questionable ruling. 
The defendant’s counsel, however, wisely raised few objections 
to evidence. : 

Had it not been for the position and previous good character 
of the defendant, and the great caution and skill with which his 
defence was conducted, he would have been convicted ; and there 
can be no serious doubt of his guilt. The evidence, however, 
was entirely circumstantial; part of it was very slight; and, on 
the whole, perhaps the case was not proved beyond a legal 
doubt, and the verdict ultimately rendered was right. Mr. 
Mason’s argument occupied over seven hours. It was entirely 
bare of all rhetoric or ornament, and was devoted to showing 
that several essential links in the chain of evidence, required to 
bring home the crime to the prisoner, were too weak to justify 
a verdict of guilty; particularly, that it was by no means satis- 
factorily established that the deceased did not commit suicide. 
The analysis of the evidence was extremely able; and the skill 
with which the prevailing feeling against the prisoner was used 
to warn the jury against too ready an acquiescence in it, and 
thus turned into a weapon of defence, was very great. The 
Attorney-General ? replied in a speech of a good deal of power. 


1 Avery, as it appeared in evidence, spent the night at the ferry-house, crossed 
to Bristol early the next morning, and conducted morning prayers in his family, as 
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After an absence of seventeen hours, the jury brought in a ver. 
dict of not guilty. 

Although Avery was unanimously exonerated by the confer- 
ence of the Methodist church (action that has more than once 
had its counterpart in other denominations), he afterwards left 
the ministry. He survived his acquittal more than thirty-six 
years, during which he led a secluded but inoffensive life; and 
died at Pittsfield, Ohio, where he had long resided, in 1869. We 
never heard that he made any confession of the heinous crime of 
which he was almost certainly guilty. 

Speaking of this trial, Mr. Hillard says : — 


“T will not vouch for the truth of the following anecdote; but, if not 
true, it is probable. It is said that, some time after the trial, a friend of 
Mr. Mason’s, not a lawyer, ventured to ask him whether he himself thought 
that Avery was innocent; to which Mr. Mason replied with a smile, ‘Upon 
my word, I never thought of it in that light before.’” * 


The character and abilities of Mr. Mason must be judged of 
now chiefly by the accounts given of him by his contemporaries, 
and by the estimates which they formed of him. Judged by 
this standard, his abilities were undoubtedly of the very highest 
order. His unerring judgment in dealing with questions of law 
and fact, his profound learning in the common law, his sagacity 
and unfailing resources in jury trials, and his close and powerful 
logic, were recognized by all who knew him ; and old lawyers are 
reluctant to admit that in these respects they have ever seen his 
equal. His practice in New Hampshire had been such as to de- 
velop his great natural powers to the utmost. There, by arguing 
from the beginning his own cases, he early acquired self-confi- 
dence and habits of self-reliance; every variety of common-law 
practice came before him, and he besides gained perfect familiarity 
with all the local law and custom of New England. What was 
equally important, he must in like manner have become familiar 
with every variety of New England life and phase of New Eng- 
land character. He was himself a genuine New Englander 
(Yankee he calls it) ; speaking the Yankee dialect, possessing the 

1 Miss Mason says in her Diary, extracts from which are printed in the Memoir, 
that her father, in speaking of capital cases, told her that “he had defended half a 


dozen criminals, and saved them all from that punishment. He said he preferred 


being on that side to the other; but it was disagreeable business, and one that he had 
always been pressed into.” 
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peculiar Yankee shrewdness, and with all the rough strength and 
hard, unsentimental common sense of the descendants of the 
Puritan. With a jury of his.countrymen, his influence was im- 
mense. 

His remarkable personal appearance, added, it should seem, 
much to the impression he made on those brought in contact 
with him. Mr. Hillard says of him : — 


“Tn his case, as in that of Dr. Johnson, a powerful mind was enclosed 
in a giant frame. Like Saul, the son of Kish, he towered in stature above 
all his fellows. First in Portsmouth, and afterwards in Boston, he was the 
tallest man who walked the streets. In his prime, when he stood erect, 
his height was six feet and six inches; though in declining life, by reason 
of a slight habitual stoop, he appeared less than he really was. His frame, 
slender in youth, expanded as he grew older, and in latter years assumed a 
bulk proportioned to his height. His head, well-formed and really large, 
seemed small in comparison with the size of his person. His movements 
were slow; he used no gestures in speaking; and, so far as the body was 
concerned, his habits were inactive. His powerful constitution and tem- 
perate habits insured him long-continued and vigorous health, without reg- 
ular exercise or any particular rules as to diet. He was capable of severe 
and protracted toil to the last. Few men of sixty-five could have borne, 
as he did, the exhausting strain and pressure of the Avery trial. It is not 
work that kills, but worry; and Mr. Mason’s was one of those happy 
organizations that burn none of the oil of life in worrying or fretting.” 


A writer in the Southern Law Review,! to whom we have pre- 
viously referred, sententiously describes him as having ‘ two 
loves, one desire, and one passion: he loved his family, resign- 
ing his position as United States Senator rather than be separated 
from them ; and, next to his family, he loved the law devotedly ; 
he desired a competence; and his passion was a vitriolic con- 
tempt.” His warm affection for his family is fully proved by his 
letters ; and no man without a deep love for the law would have 
studied it with the extraordinary devotion and assiduity that he 
must have done, —far beyond what was necessary to a man of 
his vigorous understanding. While the old law learning was the 
branch in which he was most deeply versed, he had besides an 
extensive knowledge of mercantile and maritime law, he was an 
excellent constitutional lawyer, and possessed no slight acquaint- 
ance with the then neglected field of equity jurisprudence. 


. 1 New Series, vol. ii. p. 50. 
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**To compare,” says Macaulay of Warren Hastings, “ the most 

celebrated European ministers to him seems to us as unjust as it 
would be to compare the best baker in London with Robinson 
Crusoe, who, before he could bake a single loaf, had to make his 
plough and his harrow, his fences and his scarecrows, his sickle 
and his flail, his mill and his oven.”” The same would be true of 
a comparison between the great English barristers who were his 
contemporaries, and Mason, trained in New Hampshire when the 
Jaw was in its infancy, with inferior courts, with few books, and 
with all the details of the attorney’s office as well as of the bar- 
rister’s chambers, from drawing the writ to entering up judgment, 
devolving upon him. Those sufficiently acquainted with an 
American country practice to know how endless are the labors 
that an extensive one entails —long conferences with parties and 
witnesses, interminable negotiations, and trying journeys over 
bad roads — will marvel how, among its manifold and often petty 
but necessary duties, he found time for the hard laborious study 
without which he would never have acquired his knowledge of 
law. Much of this was doubtless gained in the early years of his 
practice, when he was living in retirement at Westmoreland ; but 
he must have kept it fresh by constant reading for many years, 
and when his practice was very large. 

We have spoken of his lack of all pretensions to eloquence. 
His great successes before juries were gained without the aid of 
rhetoric or oratory. In this respect, he ranks with Dunning and 
Scarlett and Luther Martin, and not with Erskine and Brougham, 
Pinkney, Webster, and Choate, who, to their other great endow- 
ments, added this, the most showy and attractive of all intellect- 
ual gifts. Whether the decline of eloquence at the bar (a fact 
of which there can be no doubt) is a matter of congratulation or 
of regret, is a question upon which people will differ, although we 
ourselves cannot believe the cultivation of an art that has given 
the English language Erskine’s speeches in behalf of Stockdale 
and Hardy, Curran’s defence of Rowan, and Webster’s argu- 
ment at the trial of Knapp, is an evil, even if it does somewhat 
prolong forensic trials and retard judicial decisions, and also 
encourages young men often to indulge in rhetoric where the elo- 
quence is wanting. But there are enough instances of great 
eminence, without it, to show that eloquence is not necessary to 
the highest success in the art of jury advocacy. Scarlett did 
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not have it, and his success was equal to, if not greater than 
Erskine’s ; Mason did not have it, and he was regarded as a more 
formidable antagonist than either Webster or Choate. The truth 
is that juries are far less influenced by oratory than has frequently 
been supposed ; and that it is solid, convincing argument which 
wins verdicts. No mere orator ever gained a great position at 
the bar of England or America, whatever may be true of some 
other countries. 

What Mason was most famous for was his sagacity in putting 
in evidence, and conducting the trial of the cause independently 
of the argument, and especially for his skill in cross-examining 
witnesses. In this dangerous duty he was greatly assisted, not 
only by his natural shrewdness, but by his great knowledge of | 
men and his wide experience of life. His detection of the truth 
or falsehood of a story related on the witness-stand is said to 
have been wonderfully accurate, and often to have astonished 
experienced judges and lawyers. “ One of the stories,” says Mr. 
Hillard, “current in my young days, was about his unfrocking 
and demolishing a man who, to give more effect to his false testi- 
mony, had arrayed himself for the nonce in the garb of a Quaker. 
It was long remembered, in the region where it happened, as an 
exciting and amusing scene ; amusing, at least, to every one but 
the victim.” His long nisi prius training made him especially 
particular about the facts or evidence of any case, even when he 
was only asked for his opinion upon it. A distinguished mem- 
ber of the bar once told us, that he had been sent back by him as 
many as three times to find out what some minute facts were in 
a case in which Mr. Mason’s opinion was sought, before he could 
get any opinion whatever. And it is to be regretted that in 
this respect his example is not more generally followed ; for there 
can be no doubt that there is a good deal of litigation caused by 
favorable legal opinions given on cases imperfectly stated, where, 
if all the facts were known, no suit would be advised or begun. 

Mr. Hillard’s remarks on his professional position deserve quot- 
ing in full: — 

“Mr. Mason: was a great lawyer, perhaps the greatest lawyer that ever 
practised at the bar in New England. But, when we call a man a great 
lawyer, we use language which has a certain degree of vagueness. Chief 
Justice Parsons, Judge Story, Mr. Webster, Chief Justice Shaw, Mr. 
“Choate, were all great lawyers; but no two of them were alike. Each had 
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powers and faculties peculiar to himself. It is with lawyers as with paint- 
ers: Raphael, Titian, Correggio, Rembrandt were great painters; but they 
differ widely in their characteristics, and no trained eye would ever mistake 
a work of one for that of another. For those who did not know Mr, 
Mason, we must analyze and discriminate. The question to be answered 
is, Wherein did he differ from the other great lawyers who were his con- 
temporaries, whether on the bench or at the bar? 

“Mr. Mason’s superiority as a lawyer may be thus stated: that, of all 
men who ever practised law in New England, he was the most fully equipped 
with all the weapons of attack and defence needed in the trial of causes, 
It is but putting the same thing in another form to say that, of all men who 
have ever been at the bar in New England, he was the most formidable 
opponent. And, of all lawyers, he was the most successful; that is, no 
other man ever tried so many cases and lost so few, in proportion to the 
whole number that he tried. There was nothing which a client ever wants 
a lawyer to do for him which Mr. Mason could not do as well as any, and 
better than most. No man could argue a legal question before a court 
with more learning and power. No man could try a cause with more tact, 
judgment, and skill. Though not eloquent, in the common acceptation of 
that term, no man could address a jury more persuasively and effectively. 
No man’s opinions as chamber counsel, whether oral or written, were more 
carefully considered or wiser. No man in all the departments of profes- 
sional life ever made fewer mistakes.” 


Mr. Webster’s well-known estimate of his powers, written 
while Mr. Mason was still alive, is too striking to be omitted; 
and it is the more striking because of its measured, deliberate 
tone, and also because the writer was not given to the overpraise 
of his rivals and contemporaries : — 


“Tf there be in the country a stronger intellect ; if there be a mind of 
more native resources; if there be a vision that sees quicker, or sees deeper 
into whatever is intricate or whatsoever is profound, — I must confess I have 
not known it. I have not written this paragraph without considering what 
it implies. I look to that individual, who, if it belongs to any one, is en- 
titled to be an exception.’ But I deliberately let the judgment stand. 
That that individual has much more habit of regular composition ; that he 
has been disciplined and exercised in a vastly superior school ; that he pos- 
sesses even a faculty of illustration more various and more easy, —I think 
may be admitted. That the original reach of his mind is greater, that its 
grasp is stronger, that its logic is closer, I do not allow.” * 


1 Chief Justice Marshall. 2 1 Curtis’s Life of Webster, 89. 
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Such testimony is the best evidence we have of his great abili- 
ties and acquirements. Striking as are the abstracts of his legal 
arguments that remain, they are too few in number to give any 
adequate representation of his powers, and they cover only one 
portion of the field in which those powers were displayed. It is 
to be regretted that there was never open to him a judicial posi- 
tion which he could accept; for there can be little doubt that he 
would have made a high judicial reputation. The chief justice- 
ship of New Hampshire was tendered him in 1817; but he felt 
compelled to decline it, partly because of the great inadequacy 
of the salary. 

Of his personal characteristics, many accounts remain. His lan- 
guage was plain to homeliness ; and his style, both in speaking and 
writing, as concise and pointed as it well could be. His wit was 
keen and trenchant, and his sarcasm very much feared. He was 
strong in his likes and dislikes ; and his criticisms on people he 
did not like were biting and energetic. Of the numerous anec- 
dotes related of him, many are probably untrue; for a prominent 
man who acquires a reputation for sharp, witty sayings soon gets 
stories fathered on him the credit of which belongs to others. 
Some, however, are well authenticated. Thus, when a distin- 
guished judge, before whom he was trying a case, put to a wit- 
ness a question of very doubtful competency, Mr. Mason bluntly 
exclaimed, “If your Honor puts that question for us, we don’t 
want it; if you put it for the other side, I object that it isn’t evi- 
dence.””! On being asked what he thought of a judicial appoint- 
ment, he replied, “ He “Il make a slow judge.” — ** Do you mean, 
Mr. Mason, that his mental processes are slow ?’’ — “ No: it’s not 
that ; but he ‘ll have twice as much to do as most other judges. 
He ’ll have first to decide what’s right, and then to decide whether 
he'll do it.” Calling once at Mr. Sumner’s office, he found him 
engaged in writing an address to be delivered before a Peace 
Society, which gave rise to some good-natured bantering on his 
part ; and, as he rose to go, he said, “* Well, Sumner, you may be 
right, but I should just as soon think of joining a society for the 
suppression of thunder and lightning as a society for the sup- 
pression of war.” 

He seems to have been without conceit or vanity ; neither does 


1 This story is told somewhat differently in the Memoir. We give it as we have 
‘heard it from one, who, if we remember rightly, was in court at the time. 
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he appear to have been particularly ambitious, certainly not out- 
side of his profession. And, what is more honorable in him, we 
seek in vain in his correspondence and autobiography for any 
tendency to disparage or depreciate the abilities and accomplish- 
ments of his competitors. He regarded Mr. Webster with gen- 
erous admiration ; and his pleasure in his great career was not 
marred by jealousy or envy, although they were rivals at the 
bar, and he attained his professional position and seat in the Sen- 
ate many years earlier than his friend. The same may be said 
of his feelings towards Mr. Justice Story, who, like Webster, 
was his junior in years, and for whom he had a warm personal 
friendship. 

In political opinions Mr. Mason was, as we have before said, 
a follower of Washington, Hamilton, and Marshall; holding 
through life the theories of the old Federal party, but after its 
dissolution acting with the Whigs. His professional avocations 
did not prevent his taking a strong interest in the political ques- 
tions of the day, and they form one of the principal subjects of 
his correspondence. ‘ By nature and by education alike,” says 
Mr. Hillard, “he was a conservative. Anywhere, and under 
any conditions, he would have been such. In England, he would 
have been a strong but not a bigoted Tory. By his natural in- 
stincts, he was averse to innovation, and inclined to walk in the 
old ways. He had little confidence in popular judgments, whether 
upon political or general questions, and, as will have been seen, 
was inclined to take rather desponding views on public affairs. 
He certainly did not believe that there was to be found in uni- 
versal suffrage a solution of all political problems, and a cure for 
all political diseases.” 

Mr. Mason continued in the active practice of the law until 
about his seventieth year, when he retired from the courts, al- 
though he continued for some time to give counsel’s advice. 
The last time his name appears in the Reports is in the great 
case of Boston Water Power Company v. Boston and Worcester 
Railroad, argued in June, 1839, and involving the then unsettled 
constitutional question of whether government grants may be 
taken under the law of eminent domain. He survived for about 
ten years in seemingly good health, and with his intellectual facul- 


1 23 Pick. 360. 
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ties undimmed. He died in Boston after a short illness of paraly- 
sis, on the 14th of October, 1848, at the age of eighty. 


“One or two little incidents occurred during his brief last illness, which 
were characteristic of him. His son Charles! asked him what kind of 
pain he had. He answered, ‘I don’t know of any pain that is pleasant.’ 
His daughter Mary, chancing to make some casual remark in a low tone 
of voice, not intended for his ear, he asked her what she said. ‘ Nothing, 


sir, was the reply. ‘Mary, what words did you use with which to say 
nothing?’ was the rejoinder.” 


“Mr. Mason,” says Mr. Hillard, *‘ was all his life of decided 
religious convictions. ‘Trained in the faith of the early fathers 
of New England, neither the growth of his mind nor his obser- 
vations of humanity led him in his mature years to depart there- 
from.” After his removal to Portsmouth, he attended with his 
family the services of the Episcopal Church, preferring its liturgy 
and order to the Congregational forms. Later in life, he became 
a communicant of it; and he seems to have held its distinctive 
tenets with intelligence and firmness. 

His death called forthnumerous manifestations of respect, ad- 
miration, and regret, from his professional brethren in Massachu- 
setts and New Hampshire. Pre-eminent among the addresses 
are the remarks of Mr. Webster, on presenting the resolutions of 
the Boston bar to the Supreme Judicial Court. This analysis 
of his eminent friend’s character, which is contained in his works,? 
ranks, we think, among his best efforts, and will inseparably con- 
nect the names of the two. 

Many of Mr. Mason’s characteristics were such as we shall 
probably never see again. In the present day great common-law 
lawyers like himself and Judge Metcalf would be as real ana- 
chronisms as Coke or Hale, or Maynard would be. In England 
and in the most conservative States of the Union, statutory inroads 
have rendered a vast deal of the old common-law learning obso- 
lete; in some of the more radical States, the effect of these 
inroads has been such as to almost wipe out a great part of that 
grand free system of jurisprudence. But, apart from this, the 
changes that have taken place in the legal profession, neces- 


_ | The late Dr. Charles Mason, Rector of Grace Church, Boston. 
2 Vol. ii. p. 477. 
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sary to adapt it to the times, have shaped legal education and 
legal practice into different forms from what they were even half 
a century ago; and the lawyers of to-day, although equal in 
ability to any of their predecessors, are in many respects very 
unlike them. This must necessarily be so. If a great deal of 
the old law has been abolished, an even greater body of new law 
formed out of new statutes, and the adoption of old legal princi- 
ples to new things and new conditions, has been created; and 
this is not contained in a few score of commentaries and reports, 
prepared with all the exactness and conciseness of special plead- 
ing, but in thousands of volumes (large portions of them hastily 
prepared), increasing yearly at a rate fairly appalling, and which 
makes one wonder what will ‘be the situation of the Bart- 
letts, O’Conors, Stanberys, and Evartses, of the next century. 
One consequence is, that the great requirement of a lawyer is 
breadth rather than depth of knowledge. Otherwise he must 
confine himself to some speciality. In any event, his learning 
will be, in many respects, what masters of the old common-law 
would call superficial. 

We do not believe that the bar, however, is declining in learn- 
ing. Such a theory is repudiated by competent critics in Eng- 
land, who affirm that the reverse is the fact; and that not only 
in general culture, but in legal knowledge, the bar has been for 
half a century steadily improving. And we are convinced, from 
such testimony as we can get, that the same is true here. Men 
grossly ignorant of every thing, except the ordinary nisi prius 
rules of practice and evidence, have in former times risen to 
much higher positions at the bar than they could do now. Such 
a man was Garrow. The stories of his ignorance would be in- 
credible, were they not fully substantiated. His not knowing 
what Lev. and Cro. Jac. meant (occurring in an argument pre- 
pared by others, but read by him in a peerage case in the House 
of Lords, when Attorney-General), his extraordinary blunders, if 
ever in argument he wandered from the baldest statement of his 
case, are common anecdotes. ‘ You see, gentlemen,” said he, on 
one occasion when he undertook an unusual metaphysical flight, 
“the mind and the body have a close, an intimate, I may say an 
inseparable, connection. Gentlemen, they chum together.” And 
yet such was his quickness of apprehension, his dexterity in 
catching and applying information given him by his juniors, his 
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mastery over facts, and his force of reasoning, that he appeared 
in nisi prius courts on equal terms with Erskine, Law, Gibbs, 
Lens, and Dallas, and secured and kept a larger practice than 
any of them. Probably there is not a bar in the Union whose 
traditions do not include some such able, sagacious, successful, 
but most ignorant lawyer. But the day for them has, we be- 
lieve, passed away. The standard and average culture at the bar 
is very much higher; and when we remember how the law has 
grown, how broad and varied is the field of required knowledge, 
we think that learned men to-day possess much more learning 
than the same class did half a century ago. We must not 
forget how small was the compass into which the old learning 
was compressed. 

Another consequence of the changes that have taken place, 
and of the vast increase of population in the country, is that it is 
far more difficult for an eminent lawyer to make a wide reputa- 
tion outside of his own neighborhood than it once was. The 
same is true of judges of State courts. When the bar was com- 
paratively small and the reports not very numerous, the eminent 
judges and lawyers of New England, New York, Pennsylvania, 
and so on to South Carolina and Louisiana, had a reputation 
Union wide. Now this is changed, and but comparatively few 
lawyers (and they principally those who have appeared fre- 
quently before the Supreme Court of the United States, or have 
figured in some great historical or sensational cause) are gener- 
ally known very far from their residence. 

As the profession, too, divides itself into specialities, the diffi- 
culties in the way of gaining a national reputation will increase. 
Whether in such a Babylon as New York has become, with its 
score of courts and thousands of lawyers, it will hereafter be pos- 
sible for a lawyer to gain the position in all branches of practice 
that Mr. O’Conor and Mr. Evarts now enjoy, may be question- 
able. The decline in the importance of jury trials will also have 
much influence in the same direction. Mercantile Law, Real 
Property, Admiralty, Equity, Patent Law, and Criminal Law, will 
each have its votaries, and absorb the time and energies of able 
practitioners ; but very few city lawyers may gain distinction in 
all or many of these fields. Thus it is every day becoming truer 
that the best and most varied training for a lawyer who seeks a 
wide reputation is to be obtained at the country bar. 
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The profession in the United States is so scattered, and the 
number of books containing the autobiographies and reminis- 
cences of lawyers are comparatively so few, that our traditions 
are fewer and much more local than those of the profession in 
England ; where, besides, the circuit mess and the commons table 
in the inns of court greatly nurture all professional anecdote, 
But the social life of the bar here, as in the mother country, is 
one of the highest pleasures connected with the profession, ren- 
dering it in many respects sui generis, and cultivating the gener- 
ous appreciation and admiration of the abilities of each other, 
which we can say, with pride, are tainted with less envy or jealousy 
than, perhaps, exists between rivals in any other occupation. This 
creates the strong professional feeling for which lawyers have 
always been distinguished. 

The great danger to-day is that in the desire to make money, 
and to succeed pecuniarily, much of the old ambition for pure 
professional distinction will die out. In any view, this will be a 
great injury. Whatever evils inordinate ambition may engender, 
intellectual ambition is far better than ambition for wealth. But 
the fact that a lawyer’s triumphs are so short-lived, and his 
greatest efforts bring so little permanent fame, encourages hard- 
working men to look after more tangible rewards for their labor. 
Those members of the Boston bar who had the privilege of hear- 
ing, thirteen years ago, Mr. Sohier’s argument in the case of Stur- 
tevant v. Allen, listened to a speech worthy to rank as a piece of 
invective with the great efforts of Brougham; but, unlike Broug- 
ham’s speeches, no report of it exists, and many of his brother 
lawyers never even heard of it. 

It is to be regretted that, in preparing the Life and Writings 
of Mr. Choate, some of his legal arguments were not included, 
even if they remain only in an unsatisfactory condition, and with- 
out the benefit of his revision. His political speeches, so care 
fully preserved, although able and brilliant, have often been 
surpassed. His literary addresses and translations are more in- 
teresting, as his, than from their intrinsic merit; and we must 
confess that we cannot admire his eulogy on Webster as much 
as many competent critics do; but his forensic speeches were, in 


1 Sturtevant y. Allen was an action for slander, with an allegation of special dam- 
ages, tried in the Supreme Judicial Court, before Chief Justice Bigelow, in 1865. 
Mr. Sohier obtained a vetdict of thirty-two thousand dollars. 
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his day, justly regarded as unrivalled. Their beauty and power 
must be recognized by all who read them; but the impression 
received from reading them is inferior indeed to the effect which 
they produced on those who heard the speaker himself. Then 
the bearing and delivery of the orator, and his wonderful personal 
magnetism, carried off any superabundant ornament or extrava- 
gance of illustration that might otherwise have offended a severe 
taste; and the prolonged periods so difficult to read, and more 
resembling the eloquence of the seventeenth century than of 
the nineteenth, rolled out as easily and as rhythmically as poetry. 
Towards the end of his life, his speeches were less ornate, and 
his style more chastened than tradition tells us they were earlier 
in his career; but at all times his rhetoric clothed a most power- 
ful and logical discussion of the case, quite as remarkable as his 
powers of oratory, and which, apart from these, would have made 
him an advocate of the first class. 

The last case tried in Boston, which, if our memory serves us, 
was reported verbatim in the press, was the famous divorce case 
of Dalton v. Dalton, tried in the Supreme Court in 1857, in which 
Mr. Choate and Mr. Dana were on opposite sides; and we fear 


that the full reports that remain of it are owing far more toa 
wish to gratify the prurient appetite of the public than to the inter- 
esting intellectual contest between these eminent advocates. The 
speeches, although in styles so different as to make them a strik- 
ing contrast, alike displayed unusual powers of oratory and argu- 
mentation. The opening sentences of Mr. Choate, who was for 
the wife, were very beautiful : — 


“Mr. Foreman and Gentlemen, I congratulate you on approaching at 
least, the close of this case, so severe and painful to all of us. One effort 
more of your indulgence I have to ask and then we shall retire from your 
presence, satisfied and grateful that every thing which candor and patience 
and intelligence can do for these afflicted suitors has been done. It very 
rarely indeed, happens, gentlemen, in the trial of a civil controversy, that 
both the parties have an equal, or rather a vast interest, that one of them — 
in this case the defendant — should be clearly proved to be entitled to your 
verdict. Unusual as it is, in the view I take of this case, such an one is 
now on trial. To both of these parties, it is of supreme importance, in the 
view I take of it, that you should find this young wife, erring, indiscreet, 
imprudent, forgetful of herself, if it be so, but innocent of the last and great- 
est crime of a married woman, —I say, to both parties it is important. I 
cannot deny, of course, gentlemen, that her interest in such a result is the 
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greatest of the two. For her, indeed, it is not at all too much to say that 
every thing is staked upon the result. I cannot, of course, hope —I cannot 
say — that any verdict which you can render in this case can give her back 
again the happy and sunny life which seemed opening upon her two years 
ago; I cannot say it, because I do not think that any verdict which you 
can render will ever enable her to recall those weeks of folly and frivolity 
and vanity, without a blush, without a tear; I cannot desire that it should 
be so. But, gentlemen, whether these grave and impressive proceedings 
shall terminate by sending this young wife from your presence with the 
scarlet letter upon her brow, — whether in this, her morning of life, her 
name shall be thus publicly stricken from the roll of virtuous women; her 
whole future darkened by dishonor and waylaid by temptation; her com- 
panions driven from her side; herself cast out, it may be, upon common 
society, the sport of libertines, unassisted by public opinion, or sympathy 
or self-respect, — this certainly rests with you. For her, therefore, I am 
surely warranted in saying, that more than her life is here at stake. ‘ What- 
soever things are true, whatsoever things are honest, whatsoever things are 
just, whatsoever things are pure, whatsoever things are lovely, whatsoever 
things are of good report, if there be any virtue, if there be any praise,’ all 
the chances that are to be left her in life for winning and holding these 
holy, beautiful, and needful things, rest with you.” 


One of the most impressive parts of the evidence was the 
account of a stormy interview between Mr. and Mrs. Dalton, 
when she urged her husband not to go out in search of the 
alleged paramour; and exclaimed that she hoped, if he did, he 
would be brought back a corpse. Mr. Choate, in his comments 
upon this, laid himself open to a very happy retort from his 
opponent : — 


“She cries to her husband, ‘Stay with me;’ and in that frantic exhor- 
tation she adds, ‘ You are no husband if you will leave me now; stay with 
me, or you are no husband.’ My friend is welcome to the evidence, if he 
will only make the proper use of it. Have we not seen ten thousand 
parallel cases; and is not that exactly what we should expect to find her, 
praying him not to go, presenting him every inducement not to go, and 
even adding, in the language of frantic, imprudent imprecation upon him, 
‘I hope you will get killed, if you go. For God's sake! stay with me; stay 
with me, or you are no husband; I hope you will get killed, if you go?’ Is 
it not a fine touch of human nature in the heart? I submit it to my learned 
friend, and pray his commentary upon it. And, inasmuch as he meets my 
explanation with a smile, may I be permitted to ask him, if it has not been 
regarded a fine touch, and true to nature, in the Roman poet, when he drew 
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the Carthaginian queen, when she had been driven even to unsex herself 
in entreating /Eneas to remain; and appealed to the memory of that secret 
meeting in the cave during the storm, when she entreated him by his offspring 
unborn, and by the future of Carthage, to stay; and then, when she found 
him still fixed and determined upon his departure, breaking out before the 
tempest of her passion, and praying that he might perish by the storm-and 
the whirlwind and the flood, without the care of friends or gods, upon the 
angry sea; and again, when another reaction came, falling back fainting, 
and carried by her servants to her couch.” 


Mr. Dana commented upon this evidence and explanation as 
follows : — 


“T care but little for the evidence that was furnished us of what she said 
and did at this house on the 17th of November. It does not prove much 
of itself; but it is just exactly what we are bound to expect. Just as sure 
as the day followeth the rising of the sun, just so sure would it be that, when 
her husband and lover are both placed before her, her affections would go 
to her lover; and they did. When her lover knelt at her feet, and called 
upon her to protect him, where did her affections go? To her husband? 
No: to her lover. She preferred him to his face. And before that, when 
her husband was going out to meet him, did she not call out and say to 
him, ‘If you go, I hope you will be brought back a corpse’? Who testifies 
to that? Edward Coburn says it; but you must not believe any thing he 
says. Mrs. Mary Hunter says it; but you must not believe any thing she 
says. Adeline Coburn says it; and they have not yet told you that you 
must not believe any thing she says. But the learned counsel says it is a 
touch of nature: it is all right; it is just as Dido did at Carthage. That 
was most unfortunate. With all his illustrations from life and books, the 
only instance he can find of a woman who did it was that of a confessed 
adulteress. [Loud applause.]”? 


Powerful as Mr. Choate was in argument, his success as a nisi 
prius lawyer was owing equally, if not to a greater degree, to his 
tact and sagacity in the management of his cause at every step, 
from the empanelling of the jury to the rendering of the verdict. 
His skill in examining and cross-examining witnesses has, prob- 
ably, never been surpassed. While he could cross-examine with 
great closeness and severity, if he thought a witness was lying, 
and seldom failed, if he attempted it, to break him down, he 
usually cross-examined but little, and his treatment of his own 
and of opposing witnesses was extremely courteous and gentle; 


- 1 We ought to say that the extracts we have made from these speeches are from 
the uncorrected newspaper reports of the day. 
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and he appeared by his winning smile and persuasive manner 
rather to coax them into testifying to what he desired. His man- 
ners in court, indeed, to bench, bar, and witnesses, were a model 
of urbanity, dignity, and good-temper, and were one reason of 
his extraordinary popularity with his legal brethren. Although 
his style of speaking was less suited to arguments in bane than 
to jury trials, yet his great powers of reasoning, and his extensive 
and varied knowledge of law, gave him a standing before the 
court almost as high as his rank at nisi prius.! 

It was a misfortune for Mr. Choate that he was never engaged 
in a great constitutional or political cause of that class that seems 
to demand eloquence. While not very ambitious outside of his 
profession, he had served much in legislative assemblies, had been 
four years in the United States Senate, and had carefully studied 
constitutional history and law, and had great practical experience 
in politics; and his views upon public questions were usually 
broad and comprehensive. In such a case as the impeachment 
of President Johnson, he would have shone pre-eminent, and 
would have left some worthy and permanent memorial of his 
forensic ability. As it is, there is’ almost none. 


1 Judge Sprague, in his admirable remarks in reply to the resolutions of the bar, 
on the death of Mr. Choate, said, “ But it is not to be understood, by any means, 
that Mr. Choate’s highest merit consisted in his rhetoric. That, indeed, was most 
striking. But those who had most profoundly considered and mastered the subject 
saw that the matter of his discourse, the thought, was worthy of the drapery with 
which it was clothed. His mind was at once comprehensive and acute. No judicial 
question was too enlarged for its vision, and none too minute for its analysis. To 
the court he could present arguments, learned, logical, and profound, or exquisitely 
refined and subtle, as the occasion seemed to require. But it was in trials before a 
jury that he was pre-eminent. Nothing escaped his vigilance, and nothing was 
omitted that could contribute to a verdict for his client. His skill in the examina- 
tion of witnesses was consummate. I have never seen it equalled. The character 
of the jury, individually and collectively, was not overlooked; and their opinions 
and prejudices were not only respected, but soothed and conciliated with the utmost 
tact and delicacy. His quickness of apprehension, and untiring application of all 
his energies to the cause in hand, gave him complete mastery of his materials. His 
self-possession was perfect. However suddenly the aspect of his cause might be 
clouded by unexpected developments, he was never disconcerted. He had wonder- 
ful fertility of resources, which were always at instant command, and seemed to 
multiply with the difficulties which called them forth. Whatever the course pre- 
viously marked out, or however laboriously a position had been fortified, they were 
without hesitation abandoned the moment that a new exigency rendered it expedient 
to take other grounds; and the transition was often effected with such facility and 
adroitness that his opponent found himself assailed from a new quarter before he 
had suspected a change of position.” 2 Sprague’s Decisions, 349, 350. 


E 


JEREMIAH MASON AND THE BAR. 257 


The mention of the impeachment of the President reminds us 
of one who, at his death, was confessedly the head of the Ameri- 
ean bar, and who is entitled to rank with the greatest ornaments 
of the legal profession, — Benjamin Robbins Curtis. Unlike Mason 
and Choate, he was not an eminent nisi prius lawyer; but like 
Pinkney and the great English Chancery barristers, — Romilly, 
Sugden, Bethell, and Palmer, —his great triumphs were won in 
arguments before the court. 

He had for such arguments many admirable gifts. With a 
copious command of language, his style was singularly pure and 
concise; and his power and clearness of statement such that 
what Webster said so beautifully of Samuel Dexter, that “his 
very statement was argument, his inference seemed demonstra- 
tion,” might have been justly said of him. His arguments, 
indeed, were models of forensic composition, and were delivered 
with an ease and fluency, and, at the same time, with a dignity 
and a repose of manner, and a calmness and moderation of tone, 
which added greatly to their weight and impressiveness, and 
which those who have heard him will never forget. In this 
respect, he was a great artist. Members of the Senate, of all 
shades of political opinion, bear the warmest testimony to the 
extraordinary impression produced by his argument in behalf of 
President Johnson, — an argument delivered under many disad- 
vantages arising from the speaker’s having for so many years 
devoted himself to the ordinary practice of the courts, and to 
his not being accustomed to address such an audience, or to speak 
in so large a room, and not equal to some he made in court. 

During the six years Mr. Curtis sat on the Supreme bench, he 
gained a distinguished reputation as a jurist, fitly completed by 
his powerful dissenting opinion in the Dred Scott case. But, 
able as he was as a judge, we think he was greater at the bar. 
Although his wealth of learning was such as probably no other 
American lawyer, except perhaps Mr. Justice Story, has ever 
acquired, nothing was more striking in him, both on the bench 
and at the bar, than the absence of all desire to parade it. It 
was felt rather than seen. Of the many arguments that we have 
heard him make, none impressed us more than the one he deliv- 
ered for the defendants in the case of Dole v. New England 
Mutual Marine Insurance Company,' in the Supreme Court of 


1 6 Allen, 373. 
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Massachusetts, in 1863, involving the question of whether a loss 
by capture, by one of the Confederate privateers, was covered by 
an ordinary policy of insurance, and where he was opposed to 
Mr. Dana and Mr. Gray (the present Chief Justice of Massachu- 
setts) ; and it was, undoubtedly, one of his greatest. The deep 
interest felt in the very important and difficult question involved, 
and the eminence of the counsel engaged, brought together an 
unusually large professional audience; and the arguments were 
made under very uncommon advantages, which added greatly to 
the impressiveness of the occasion. Mr. Curtis’s position was 
sustained by the court, and afterwards by the Supreme Court of 
the United States. Indeed, we believe, all the decisions in the 
country were the same way. : 

One of the few arguments of his that are preserved is that 
which he made in the Supreme Court, on the constitutionality 
of the cotton tax, in the case of Farrington v. Saunders ;} and, as 
it is a good example of his style, we will quote the opening 
passage : — 

“ May it please your Honors: This case draws in question the validity 
of an act of Congress; and for that reason, as well as on account of the 
subject-matter of the law, the question raised is necessarily a grave one. 
The court is required to compare a law enacted by the people with a law 
enacted by Congress. On that comparison, if it be found, both laws can 
stand, and each have its appropriate operation, of course, both are to stand. 
But, on the other hand, if it is ascertained to the satisfaction of the judicial 
mind, that there are some requirements in the Constitution, or some pro- 
hibitions contained therein, which cannot have their full and appropriate 
effect if this law is to stand, then this law cannot stand. I do not, may it 
please your Honors, add any adjective. I suppose that this fact must 
appear to the judicial mind, that there is a necessary conflict between the 
two laws. I suppose that this fact must not be guessed at, or supposed or 
conjectured, it must be seen that there is such a necessary conflict. But 
I do not agree that there is to be any particular tremulousness of judgment 
in passing on such a question, induced either by a mistaken apprehension 
of popular jealousy or any other cause. Nor do I admit that this act of 
Congress comes before the court with any great weight of authority. The 
remarks made by the Attorney-General upon that subject seem to me to 
require much qualification. An act of Congress may have been passed 
under such circumstances, and may have so long stood on the statute-book, 
and been so acted on, as to carry with it very great weight as authority. 


1 Not reported, because the court was equally divided in opinion. 
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But it depends upon its circumstances whether this be so or not. That act, 
passed by the first Congress, which settled the tenure of office of the Secre- 
tary of War and the other Secretaries, and made it dependent upon the 
pleasure of the President; which was passed by men, a very large part of 
whom had participated in the formation and adoption of the Constitution ; 
which was passed after the most exhaustive debate, reported in the Pro- 
ceedings of Congress; which was passed under no party heat or feeling 
whatsoever ; and which stood on the statute-book from 1789, nearly three 
quarters of a century, and was practised upon, almost daily, by all branches 
of the government, —an act of Congress of that character unquestionably 
comes before a judicial tribunal, or presents itself anywhere with great 
weight of authority. But an act of Congress, may it please your Honors, 
like this, passed in the heat of war, directed against that product of the 
enemy's country which was justly looked upon as one of the main causes 
of the war; continued on the statute-book a few years, modified twice, 
and then repealed with general acquiescence, — the men who voted for it, 
giving as an apology for their votes, that they were acting under the light 
of the flames of a civil war when they voted for it, and that it was of ques- 
tionable constitutionality, — such an act of Congress does not present itself 
with any great weight as authority.” 


It must, however, we think, be admitted of this great lawyer, 


that his treatment of constitutional questions was somewhat nar- 
row. He had the misfortune to come to the discussion of such 
questions without-much previous political training. Educated for 
the bar, under Mr. Justice Story, he had adopted that eminent man’s 
constitutional theories, including his somewhat peculiar views 
of the political rights of the government ; and he never was placed 
in a position which compelled him practically to test their sound- 
ness. Had he served for a few years in Congress early in life, and 
thus had the political as contrasted with the legal view of the 
Constitution forced upon his attention, it would have been of 
eminent service to him. As it was, he was too purely a lawyer 
to comprehend all the bearings of many cases of constitutional 
law; and he treated the Constitution itself, at times, too much 
like a mercantile contract. A similar criticism has been made of 
his argument, at the impeachment trial; but it may be said in 
reply that the matters charged in the articles of impeachment 
were themselves of an extremely technical character.! 

1 We have heard a prominent lawyer and politician express the opinion, that the 
answer of President Johnson, which was drawn up by Mr. Curtis, is the best thing 


Ne ever did, —surpassing the argument and even his dissenting judgment in the 
Dred Scott case. 
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A very beautiful example of his peculiar eloquence is the 
address he delivered in the Circuit Court, at Boston, in the 
autumn of 1864, on the death of Chief Justice Taney.! Like 
Mr. Webster’s address on Mr. Mason, it deserves to be studied 
by all who desire to know how to do full justice to the abilities of 
a great man, without that immoderate and indiscriminate eulogy 
that usually mars such productions; too frequently, also, when 
trying to avoid this, men run into the other extreme, so that the 
friends of the subject of the panegyric would much rather none 
had been delivered. Although differing widely from Chief Jus- 
tice Taney on many questions, and although he had received at 
one time not very courteous treatment from him, Mr. Curtis 
did full justice to the deceased jurist’s abilities, legal learning, 
and conscientiousness, and to his great services while occupying 
his high office ; and his address is, by far, the best analysis of this 
eminent magistrate’s character which we have.? 

We had intended to speak of some other of the distinguished 
ornaments of the Supreme Court bar, and particularly of Mr. 
Binney; but we must omit them for want of space. 

In speaking of the law, there is one thing that should not be 
overlooked. There is no denying the fact that, in both England 
and America, the legal profession has always been unpopular; 
that no little jealousy is entertained of it; and that it has ever 
been a favorite subject of attack and ridicule. It has heretofore 
maintained a position which has attracted ambitious men to it; 
and its social rank has been high, though now it is probably 
declining. The reasons for this last fact are various. At one 
time in this country, eminence in the law led the most speedily of 
all roads to high political honors; so that the majority of the 
famous lawyers of past generations added to their professional 
reputation political distinction. Samuel Dexter, Mason, Harper, 
Pinkney, Webster, Crittenden, Ewing, Sprague, Choate, and 
Reverdy Johnson were early elected to the United States Senate. 
Many more were sent to the House of Representatives or held 
high office. What was once the rule has become the exception. 
Very few of the active politicians have any position at the bar. 


1 Printed in 2 Cliff. C. C. 611; and in Tyler’s Life of Taney, 509. 
2 Mr. Bartlett, on Mr. Curtis’s death, happily applied to his life-long friend the 
beautiful lines of Denham : — 


“ Though deep, yet clear; though gentle, yet not dull; 
Strong without rage; without o’erflowing, full.” 
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To look over the Congressional Directory, it would still seem as 
if the great majority of the members of both Houses were 
lawyers; but most of these either left the profession early, or 
never gained any reputation in it, or else have merely a nominal 
connection with it, having been admitted because it seemed the 
natural profession for a public man, or in hopes of getting occa- 
sionally a stray political retainer. With rare exceptions, the names 
of the eminent lawyers of the country are not there. In a pluto- 
cratic age, too, no occupation can maintain a very high social 
standing whose pecuniary emoluments are behind those of so 
many others. In England the civil service, now a distinct pro- 
fession, and in both countries the new avenues to wealth opened 
by the great development of every species of commercial enter- 
prise, have attracted innumerable young men of high ability, who 
formerly would have chosen the law, and who can be ill spared ; 
and yet, in consequence of the great increase of population and 
spread of education, its ranks are crowded in a manner that 
they never were before. But, however desirous people may be 
to enter the profession, the fact of its unpopularity with the 
outside public remains. 

We have no room now to inquire into all the causes of this; 
but one of them, we must in justice confess, is the proverbial 
misdeeds and chicanery of many lawyers, and the injustice and 
oppression which are the result of these. One of the most hope- 
ful signs of the times is the awakening of the courts, and of 
lawyers themselves, to the necessity of raising the standard of 
professional honor, of punishing unworthy practitioners, and 
of establishing stricter rules for the admission of applicants to 
the bar,— excluding those whose qualifications and characters 
unfit them for the great trust committed to it. We believe that 
in these respects the profession has passed its lowest point, and 
that an improvement has begun. Legislatures, too, seem willing 
to assist in the reform; and are beginning to perceive how impor- 
tant it is for the honest administration of justice that those who 
practise in the courts, and from whom the judges are taken, 
should be a body of educated men, trained in legal science, and 
whose moral character is a guaranty against the abuse of legal 
procedure and all forms of professional corruption. 

; C. H. Him. 
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THE PARLIAMENTS OF FRANCE? 


THE lawyer who seeks in his studies something besides authorities 
to be cited before the court in bane ; who takes a wider interest in 
the history of jurisprudence, than as it illustrates the growth of the 
doctrine of uses and trusts or the development of the law of bail- 
ments; who thinks that the influence of lawyers in the political 
history of Europe is as important as the law of mortmain or the 
rule in Shelley’s case, — must have his interest excited by the very 
different political and social development of the courts of France 
and England. That the jurisprudence of France was based upon 
the Roman law, modified by a strange and confused compound 
of local customs, while English jurisprudence had its origin in 
the common law of some of the German tribes, is not the most 
marked distinction between the judicial systems of those great 
and neighboring nations. 

The English courts have administered a uniform system of law 
throughout the entire kingdom; their judges have been taken 
from members of the profession, of whatever original social rank, 
who had acquired prominence in the practice of the law. No 
Englishman has been “ swaddled and rocked and dandled ” into 
a judge. English, like American, lawyers have been active in 
the political affairs of their country. The English courts have 
often done great work for the restraint of tyranny, for the de- 
velopment of good government. Some of their decisions are 
among the landmarks of triumphing liberty. But the courts have 
held no political power. Only incidentally have they been brought 
into contact with the political side of the government. 

In all this the history of France was far different. There, sepa- 
rate courts administered different systems of law. The judges 
became a caste, transmitting or selling the succession to the 
ermine as a part of their estate. Their political power grew to 


1 Les Parlements de France, Leur Caracttre Politique, par M. F. Merilhou; Le 
Parlement de Paris, par Charles Desmaze ; Droit Municipal de France, par M. Ray- 
nouard ; Lectures on France, by Sir James Stephen ; Les Parlements de France, par 
M. le Vicomte de Bastard D’Estang. ; 


YIM 


THE PARLIAMENTS OF FRANCE, 263 


overshadow their judicial duties in importance. The highest 
court at times endeavored to seize the reins of government, and, 
if guided by more wisdom, might have become a check on the 
power of the king, which would have changed the nature of the 
French monarchy. 

The origin of the French Parliaments is partly lost in the ob- 
scurity of antiquity. It can, however, be traced vaguely. 

The extensive powers of the feudal nobility in France included 
judicial authority ; and most disputed questions in the early feudal 
period came before the Lords’ Courts for decision. The right of 
basse, moyenne, et haute justice over his serfs and villeins was as 
precious to the seigneur as his right to take part of their fruits 
and crops, his right to confiscate their property when they left 
his territory, his right to aid when his son was knighted or his 
daughter wed, his right to make his subjects grind at his mill or 
follow his banner. 

The King’s Court or Council possessed, however, an undefined 
jurisdiction, chiefly over the king’s private domain, or in cases 
where he might be deemed to be specially concerned. This 
council was composed of the great nobles and officers of the State, 
to whom those versed in the law were gradually added as ad- 
visers or assistants. 

Philip Augustus, in his resolute attack on the feudal power, 
endeavored to organize the ancient King’s Council or Parliament 
into a more effective body. He formed what he called a Court 
of Peers. Six lay and six ecclesiastical lords sat in this court, 
and their first case was the trial of King John of England for his 
failure to perform his duty to his feudal superior. The English 
king refused to heed the summons of herald or bailiff, unless he 
could be assured of a safe return. Philip informed him that 
this would depend upon the sentence imposed in the case. Un- 
willing, apparently, to intrust his cause to the doubtful deci- 
sion of a court of his enemies, John was condemned by default ; 
and for his contumacy, for murder and treason, he was sentenced 
to death, and to the forfeiture of all his fiefs in France. A court 
that began with the trial of a king might hope for great power 
and judicial might in the future. The Court of Peers was, how- 
ever, soon merged in the more fully developed Parliament. Saint 
Louis and Philip the Fair carried on these endeavors to form a 
tribunal which should derive its authority from the king. By the 
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fourteenth century, the judicial power was chiefly vested in a 
body of magistrates forming part of the central government, 
The people welcomed the change from the uncertain justice 
which had been meted out by the feudal courts, from the neces- 
sity of bribery, the certainty of injustice, and the possibility of 
every wild and bloody vagary of decree and punishment, to the 
orderly and honest judgment of the courts of the king. 

The transfer of judicial power from untutored nobles to 
trained lawyers was, moreover, a necessity attending the devel- 
opment of the law. However well fitted to pass upon some ques- 
tion of the law of the chase, to adjudge the delinquency of some 
villein failing to render the feudal dues, to adjust the quarrels of 
the chief equerry with the chief huntsman, the nobles found them- 
selves sadly perplexed, and still. more bored, when complicated 
cases came before them to b¢ decided by yet more complicated 
rules of law. In the good old times, they had appealed to the 
judgment of God, to hot ploughshares and boiling water, to dispose 
of troublesome questions of fact, and had imposed the duties of a 
jury on the Almighty ; but such pious and convenient modes of 
determining the right and exposing the wrong were going out 
of vogue. Some base-born roturier, in a mean black gown, 
quoted to them Latin they did not understand and rules of law 
they could not comprehend. To leave to such as he to decide 
the confused laws they cited was the natural tendency of the 
lords who had once delighted in justice, haute, moyenne, and basse. 

Jealousy of the power of the great nobility excited the resolve 
on the part of the king to absorb judicial power. The clergy, 
also, were restrained in the functions which had fallen largely 
into their hands when they were the sole possessors of learning. 
An ordinance of Philip the Fair, in 1287, provides that, if there 
are any clergy among the bailiffs or sergeants, they shall be re- 
moved, and that those who have causes before the Parliament 
shall have laymen for their solicitors. An organized judicial force 
soon throws all legal business into the hands of a trained class 
of men; and the lawyers constituted a special body in France 
earlier than in England. 

The Parliament of Paris, La Cour du Roi, as formally organ- 
ized by Saint Louis and Philip the Fair, possessed both original 
and appellate jurisdiction; and it added legislative functions to 
judicial responsibilities. Its jurisdiction, like that of most courts, 
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grew by legal fictions. Cases that might affect the king as suze- 
rain were styled cas royaux. The king’s courts, the Parliament 
or inferior magistrates subject to its authority, insisted on trying 
them, to the exclusion of the feudal tribunals. This power was 
found as elastic as the similar jurisdiction of the English Court 
of the Exchequer. By the writ of committimus, a large class of 
eases, over which the Parliament claimed appellate jurisdiction, 
were brought before it to be tried in the first instance. Those 
who were subject to the king alone, living within his private 
domain, must of course be tried by his judges. The rights and 
guilt of peers could be determined only by the Parliament. Apart 
from this, a right of appeal to the king’s Parliament, from almost 
all of the inferior trial courts, was gradually established — from 
those held by the king’s baillis or presidencies or by the prévéts, 
and from those held by the feudal lords or their representatives. 
The Parliament thus absorbed a jurisdiction greater than that 
of any English court. It had, moreover, a power much like that 
of the Roman pretor. In cases not already provided for, the 
Parliament could declare, that, until the king should otherwise 
order, certain questions should be decided in certain ways. Such 
aright is very near to that of actual legislation. The body of 
the Roman law sprang from such an origin; and, though to a 
much less degree, the French courts made a portion of the laws 
which they were to administer. 

The court was divided into sections having different functions. 
All of these sat together to consider the subjects which required 
the attention of the entire Parliament. With little change, save 
in the number of its members, it preserved the form in which it 
was organized by Philip the Fair, in the ordinance of 1302, down 
to the time when, with royalty and nobility, it perished in the 
French Revolution. 

Various Chambers of Inquiry — Chambres des Enqué tes — heard 
appeals from the baillis, prévéts, and other inferior tribunals. The 
result of their deliberations was reported to the great chamber, 
where the decision was pronounced which the Chambre des En- 
quétes had reached. The Chamber of Petitions — Chambre des 
Requétes —was originally organized to hear and answer petitions 
presented to the Parliament. It finally heard most of the civil 
suits of original jurisdiction which were brought before that 
court. In these cases, the members of the chamber performed 
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the duties of both judge and jury. The number of the judges 
might atone for the lack of the more popular element. Some of the 
cases were heard orally ; others were decided on written proofs, 
The regulation of the practice is too obscure to be clearly under- 
stood. The solicitors and advocates seem to have performed their 
duties in much the same manner as the attorneys and barristers 
of the English courts. 

La Tournelle Criminelle was organized at a later period than 
the other chambers. It had jurisdiction of criminal cases, and tried 
all those brought before the Parliament, except some of special 
importance, — the trials of nobles, of some ecclesiastics, and of 
great public officers, which were heard before the great chamber, 
or all the sections combined. The members of the Tournelle va- 
ried from twenty to thirty. They did not sit permanently in this 
court; but were taken from the great chamber and the other 
branches of the Parliament, in order, as it was humanely stated, 
“that the habit of condemning men and sentencing them to 
death should not alter the natural clemency of the judges, and 
render them inhuman.” Despite this merciful provision, prison- 
ers had a trial far different from that secured in England to those 
accused of crime. The trials were ordinarily had with closed 
doors and upon written evidence, and there were few of the 
humane presumptions of the common law in favor of innocence. 
A majority of only two was sufficient for a conviction. 

The highest branch of the Parliament was the great chamber, — 
La Grand Chambre. The first president, nine presidents @ mor- 
tier, —as they were styled from their caps, —and thirty-seven 
counsellors, of whom twelve were originally in orders, composed 
this body. Apart from the professional members of the court, 
the peers of France and the princes of the royal blood had the 
right to sit in this body. Here the judgments reached by the other 
sections were brought to be pronounced. Matters of State as 
well as of law were discussed before it. The suits of the peers 
of France and actions involving royal rights were here tried. 

The Parliament met in the old Palais de Justice, — the palace 
which unites the France of Saint Louis with France under the 
presidency of Marshal McMahon. In the hall of Saint Louis, the 
meetings of the entire body were held. No hall of justice has 
witnessed more varied or more tragic scenes. There the Parlia- 
ment met in its solemn sessions when the wars, the treaties, the 
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finances, and the government of France were discussed, and mat- 
ters of national importance were adjudged. There, at the begin- 
ning of the Fronde, it was sought to establish a new constitution 
for France, of which the court should be the executor. There, 
during the wars of the Fronde, the Parliament received the envoy - 
of Spain, to treat with him on measures against the king of France. 
The president De Mesmes pathetically asked the Prince of Conti, 
if a prince of the blood of France would give audience on the 
fleurs de lys to France’s most cruel enemy. There it was decreed 
that no foreigner should sit in the councils of France; that a 
price should be set on Mazarin’s head, and that his noble library 
of four thousand books should be sold to pay the reward. There 
it was more nobly determined that the philosophy of Descartes 
might be taught in the schools. Louis the Fourteenth annulled 
this decree, and the Jesuits succeeded in having the doctrines 
exclusively inculcated, that extent is not necessary to body ; that 
thought is not necessary to soul; and that vacuum exists. There 
the Parliament avenged itself for the contumely it had received 
from Le Grand Monarque, by annulling his will, and recognizing 
the Duke of Orleans as absolute regent. There it issued its 
decree against Law’s bank, which, if courageously enforced, 
might have prevented the ruin which resulted from that wildest 
of financial dreams. There the suppression of the great order of 
the Jesuits was decreed, and its members exiled from the coun- 
try. In this chamber, when the conservative, powdered, and 
gowned aristocrats of the Parliament had been succeeded by the 
Revolutionary tribunal ; when Molé and De Harlay and D’Agues- 
seau had been replaced by Hermann and David and Fouquier 
Tinville, —more dramatic trials were had than had ever been 
conducted by the peers, presidents, and counsellors who sat upon 
the fleurs de lys. The hall was rechristened “ La Salle de 1’ Kgal- 
ité,” and in it Marie Antoinette was found guilty of having been 
a queen, and condemned for the crime. There Danton pleaded 
his cause before the Revolutionary tribunal. He raised his voice 
to such a pitch that it could be heard across the Seine; and his 
words were listened to by the great crowd which had gathered 
outside the palace in dismay at the overthrow of the great 
agitator. The president, Hermann, sounded his bell for him to 
speak lower. “Don’t you hear the bell?” said the president. 
“The voice of a man who pleads for his life,” replied Danton, 
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**may well drown the tinkling of a bell.’’ From this hall the 
Girondins marched, after receiving sentence of death, chanting 
the * Marseillaise.” 

In the Salle des Pas Perdus, — the great hall into which the 
chamber of Saint Louis opened, — Fouquier Tinville had a guil- 
lotine erected, so that those on trial could look from the faces of 
their judges to the doom that was soon to be theirs. But the 
Committee of Public Safety, when it restricted Tinville to the 
trial of sixty persons at once, also deprived him of the ever-present 
sight of the instrument he loved so well. The hall has been 
sadly changed. The visitor who gazes at reputable-appearing 
advocates in gowns and caps, sharp-featured notaries, uneasy 
clients, and wearied judges, sitting in a modern-looking hall, sees 
little to bring back the parliaments of Paris or the tribunals of 
the Revolution. The voice of Danton has ceased to vibrate; the 
eloquence of Harlay no longer delights the ear; the prose of the 
nineteenth century has replaced the pathos of the eighteenth, and 
the pride and dignity of the seventeenth. 

No uniform law prevailed throughout France. A man passed 
from one system of jurisprudence to another, as he journeyed from 
province to province,— from Normandy to Brittany, from Pro- 
vence to Dauphine. The territorial jurisdiction of the Parliament 
of Paris, though large, was by no means over the largest part of 
the kingdom. Courts similar in constitution and power to that of 
Paris were subsequently established in various parts of France, 
until there were thirteen separate parliaments, besides several 
superior courts possessing similar powers. Each Parliament was 
supreme within its own territory. That of Paris was superior 
only in age, dignity, and influence ; but no appeal lay to it from 
the co-ordinate bodies. 

The systems of law administered by them varied widely. In 
some provinces, the droit écrit prevailed, and the civil law fur- 
nished the basis for judicial rules. Other provinces were pays de 
coutumes, where a customary law had grown up, and was admin-, 
istered by the courts. Even in the districts where the droit écrit 
prevailed, some differences in legal rules necessarily became es 
tablished in the various Parliaments. 

Certain edicts, political and financial, were of force throughout 
the kingdom ; but private liabilities, a man’s rights and his re- 
sponsibilities, and the mode of enforcing them, might vary as 
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he passed from one village to another. He could breakfast at 
Nismes without fear of the terrors of the law, only to find himself, 
when he reached Arles for dinner, subject to its direst penalties. 
The French Revolution and its influence were needed to estab- 
lish a uniform law for Frenchmen of every rank and every 
locality. 

Parliament, in its earlier days, was a body in a condition of 
continual growth. When it first began to fill the place of the 
feudal courts, the king assigned persons to sit for a session, and 
their powers ended with the term for which they were appointed. 
By 1319, we find it provided that members of the court should 
receive their wages for life. As late as 1467, however, we find 
an edict of Louis XI. forbidding the removal of judges, except 
for cause ; and entire freedom from arbitrary removal was probably 
not established earlier than that. 

The ordinance of 1307 provided that the Parliament itself 
should choose fit men to fill vacancies as they occurred. But 
the power of appointment was, for the most part, exercised by 
the king ; and this edict was forgotten or disregarded. His right 
of choice was at times limited to a number of persons nominated 
by the Parliament. But, when such places came to be sold, the 
king’s power of appointment was exercised without restraint. 
That pecuniary questions are the origin of most revolutions is a 
familiar truth. The French Revolution is no exception, and the 
silent changes in the French government prior to that great up- 
heaval were equally the results of the same fruitful cause. Pe- 
cuniary embarrassment was the chronic condition of the French 
kings, and no young profligate relieves present wants by ruinous 
post-obits more recklessly than did the French monarchs seek im- 
mediate relief at the cost of future burdens. The sale of offices 
was a source of revenue to which royalty early turned its atten- 
tion, and the mine was worked to the most ruinous extent. The 
offices of the members of Parliament afforded a tempting bait. 
The places were of great dignity, and often of great profit. Under 
Louis XII., the sale of judicial dignities — often practised before, 
but never systematically — seems to have become a regular part 
of the budget. The disastrous reign of Francis I. brought him to 
the most lamentable financial straits. Among other expedients, 
-he organized a new chamber of Parliament, and created two 


presidents and eighteen counsellors to administer its affairs. Two 
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thousand scudi were paid for appointments to each of these places, 
Marino Cavalli tells us that in this reign the judicial offices were 
bought at prices ranging from three thousand to twenty thousand 
francs; and that, as the sale was open, there was nothing dis- 
graceful in selling them for as large a sum as could be obtained, 
The places thus purchased were held for life. 

Financial needs led to endeavors to impose a further tax on 
the income of the office. Such efforts met with the resistance 
from the members of the Parliament that might be expected 
from men who felt, with Judge Barnard, of New York, that 
they had paid for their places and no further favors could be 
asked. A measure was found to reconcile such an impost 
with judicial feelings. In the reign of Henry IV., a tax was 
devised, which, from its originator, was called the Paulette, 
By the payment of an annual sum, the office of any member 
of Parliament might become hereditary; and, if not sold by 
him during his lifetime, upon his death it passed to his heirs, 
to be disposed of by them with his horses and carriages, his 
houses and lands. One of the sons ordinarily took the place; 
but it was often sold. Prices naturally increased. In the 
reign of Louis XIV., the price of one of these offices was a 
moderate fortune. The office of president @ mortier of the Par- 
liament of Paris was sold for five hundred thousand francs ; that 
of a counsellor brought one hundred and fifty thousand ; and that 
of the procureur-général seven hundred thousand francs. This 
institution remained in force until 1789. Legal traditions and the 
sale of judicial offices had before tended to make the members of 
Parliament a separate class, belonging exclusively to the wealthy 
portion of the community. The Paulette made them an hereditary 
aristocracy. The right to exercise judicial functions descended 


from father to son almost as regularly as a seat in the House of . 


Lords among the English nobility. A seat in Parliament entitled the 
holder to the rank of nobility, inheritable to the second generation. 
The hereditary possession of wealth and office rendered the noblesse 
de la robe second only in rank to the more ancient aristocracy. 
Between the two, a distance was preserved. The sons of French 
magistrates, unlike the heirs of English judges who have been 
elevated to the peerage, were not regarded as forming part of 
the ancient nobility. That body, of all aristocracies, except per- 
haps the Spanish, the most narrow, the most selfish, and the most 
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weak, carefully guarded its imaginary sanctity from any infu- 
sion of new blood. Its purity was purchased at the expense of its 
power, except for purposes of political plunder, until it passed 
away unhonored and unwept at the first breath of the French 
Revolution. The judicial aristocracy shared, however, in all the 
odious privileges of the nobility: in exemption from most forms 
of taxation ; in the right of the chase; in the right to plunder 
their tenants ; in the sole right to places of emolument, and to the 
rank of officers in the army. Questions as important as those of 
precedence sometimes caused grave trouble. The Parliament of 
Aix and the Court of Accounts had a long feud on the right 
of precedence in processions and in church. The Parliament, on 
one occasion, being safely within and ready for its devotions, the 
railing of the choir of the church was closed just as the Court of 
Accounts was about to enter. One of the counsellors of the latter 
thereupon climbed the railing, and threatened the president of 
the Parliament with a gun. The president concealed himself 
behind the stalls. After service, he mounted his chair to return 
home; but the members of the Court of Accounts pursued him 
with stones, until he took to his feet, and fled through the mud, 
enveloped in all the majesty of his judicial robes. The two 
bodies finally agreed to attend church no more together; and the 
hot-headed counsellors of the Court of Accounts were condemned 
to penance, and to assist at high mass seated in inferior stalls, 
while one of the number knelt penitently before the altar, candle 
in hand, for the sins of his fellows. 

The influence of the change in the mode of appointment upon 
the judicial force itself remains to be seen. It was by no means 


as injurious as might have been anticipated. That incompetent _ 


men often occupied judicial positions was to be expected. La 
Bruyére complains that youths hardly out of school passed from 
the birch to the ermine. A pamphlet of the eighteenth century, 
purporting to be the will of the Duchess of Polignac, gives to all 
the members of Parliament who have neither beard nor sense, 
“and that is, unfortunately, the greater number, the Corpus Juris 
and the Royal Ordinances, upon the condition that they will not 
pass upon the life, honor, or fortune of their fellow-citizens until 
they can answer questions put them on the contents of these 
books.” But, on the other hand, a spirit of independence, 
of traditionary pride, grew up in these bodies, which tended 
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to make them fearless administrators of the powers intrusted to 
them. 

So acute an observer as Montesquieu defends the Paulette, and 
says, — 


“ Cette vénalité est bonne dans les états monarchiques, parce qu’elle fait 
faire, comme métier de famille, ce qu’on ne voudrait pas entreprendre pour 
la vertu; elle destine chacun & son devoir, et rend les ordres de I’état plus 
permanents. Dans une monarchie ou, quand les charges ne se vendraient 
pas par un réglement public, l’indulgence et l’avidité des courtisans les ven- 
draient tout de méme, le hasard donnera de meilleurs sujets que la choix 
du prince.” 


Almost as much can be said for hereditary judges as for 
hereditary legislators. The history of the English House of 
Lords shows that the latter have not always proved inferior to 
those who have obtained offices by the favor of kings or people. 

The information gathered by the superintendents for Colbert, 
in 1663, contains many curious comments on the members of the 
various courts. 

The wars of the Fronde were not long past, and the character 
and habits of the judges were apparently deemed worthy of special 
investigation. The comments are generally unfavorable. We are 
informed that M. Lamoignon, of the Parliament of Paris, under the 
affectation of great probity and integrity, concealed a profound 
ambition. President de Blancmenil was melancholy, bizarre, hada 
bad temper, had some sense, but was always at cross-purposes. De 
Breteuil was governed by women, and especially by one La Gail- 
lones. Le Meneust, president of the Parliament of Brittany, on 
the other hand, was a dévét, governed by his wife, and very feeble 
indeed. Periot Percour, of the Chamber of Inquiries, loved gam- 
bling, dancing, — all things but law. Marot was rich, having forty . 
thousand livres of rent. Descartes was a brother “of the Des- 
cartes who writes.” All the members of the Tournelle of Brit- 
tany were given over to pleasure and debauchery, and had neither 
inclination nor ability for their work. Donneville was an honest 
man; but his wife ruled him. Daligre, first president of the Par- 
liament of Bordeaux, ** would be a fair man, if he could only keep 
awake.” Pinon’s strong point was, that he was an admirable 
judge of the opera. Jacquelot, like Dr. Martin Luther in the 
ballad, loved wine, women, and song. 
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If the reports of these superintendents are not biassed, they 
present a lamentable view of the morals and manners of most of 
the magistrates in the reign of Louis XIV. The protests of some, 
that their reports were free from prejudice, excites a strong sus- 
picion to the contrary, though doubtless there were plenty of the 
members of the Parliament who were fertile subjects for comment. 
The character of the judges was undoubtedly lower from the long 
influence of the Paulette ; the wars of the Fronde had a further 
injurious effect ; and it is probable that, in many of the courts 
remote from Paris, the intellectual force of the judiciary was at a 
low ebb. The wealth and places of the members were assured. 
Except the neighboring lord, who was generally in Paris, the 
members of Parliament were from youth the greatest dignitaries 
in some provincial city. The life tended to intellectual lethargy. 
The judges at Paris dealt with important matters, and the intense 
life of the city kept them from a slow process of mental embalm- 
ing; but in the provinces the minds of the judges were usually 
in a condition of mild and gentle decay. 

When justice was administered by the seigneur or the bishop, 
judicial functions were gratuitous: the gifts of grateful or of 
anxious suitors furnished their only compensation. As these 
duties came to be performed by judges who devoted their entire 
time to the work, it became necessary that they should have 
some fixed pay. In 1400, we find that the first president received 
one thousand livres per year. This would be equivalent to about 
fourteen hundred dollars of our money, and in purchasing power 
would be much more. The other presidents received five hun- 
dred livres ; and the counsellors had but five sols for each day of 
service, or about forty cents in our money. The judges received 
also fees from suitors, which were called by the suggestive and 
appropriate name of “ sweetmeats.” These were fixed by the 
president in proportion to the labor rendered. Originally of mis- 
cellaneous character, they naturally tended to become payable in 
money. Sometimes they were yet more precious than gold. We 
find, in 1597, a president, either pious or facetious, allowing to a 
counsellor, who had examined a petition of certain religious socie- 
ties, three pater-nosters to be said for him by each society. 

The pay of the judges seems to have been very moderate until 
a rather late period, and even then it was not equal to that of 
the English judges. 
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A counsellor of the Parliament, at the close of the sixteenth 
century, says that the magistrates preserved an honorable poy- 
erty, and needed private wealth to maintain their dignity. The 
increase of their pay was demanded even in popular ballads and 
pamphlets. Besides the low pay, the financial necessities of the 
kings rendered even that uncertain, and the court was paid in a 
coin that was constantly debased. Down to the seventeenth 
century, we find frequent complaints of the non-payment of sala- 
ries; and the court frequently passed resolutions, that, if not 
speedily paid, it would cease its labors ; and, on some occasions, 
it actually closed its doors faute de paiement. 

Under Louis XIV., the pay of the first president had risen to 
twelve thousand livres ; that of the other presidents, to six thou- 
sand livres. Two thousand and two thousand five hundred livres 
were paid the counsellors. The item of fees doubtless grew to 
large proportions with the increase of litigation. The enormous 
prices paid for judicial offices must have been largely based on 
the expectation of substantial returns. 

In the earlier days, endeavors were made to fix the rewards of 
counsel as well as of the judges. Dire indeed, in the early 
days, were the penalties of extortion. The Council of Rheims, 
in 1148, thought the matter required the warning voice of the 
church, and enacted that advocates who took more than the taxed 
allowance should be deprived of Christian burial. The pecun- 
jary results of legal labor are rarely devoid of interest to the 
practitioner. An ordinance of Philip the Hardy, in 1274, regu- 
lates the honorarium of advocates as it is regulated at the present 
day, — according to the merit of the counsel, the importance of the 
case, and the ability of the client. The illustration is used that 
a lawyer who rides with one horse cannot expect as much as one 
who drives with two, or with three or more ; which is but a famil- 
iar instance of the talent being given to him who already has 
many. The same ordinance required an advocate to swear that 
he would defend no cause unless he believed it just. English 
common sense saved English lawyers from such a mischievous 
requirement, even in the earliest days. 

The highest pay allowed in a case was thirty livres, —a sum, 
however, which would be equivalent in purchasing power to 
several hundred dollars at the present day. The advocates were 
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bidden to state the facts clearly in their arguments, and to use 
no bad words or names. No advocate was to dare to discuss 
again what his associates had dwelt upon; neither should he 
repeat what he had once said, which is a rule unfortunately not 
in force in these days. To prevent overcharges, an ordinance of 
1571 required every advocate to put on his brief what amount 
he received for his pay; but it excited so much opposition that 
it had to be revoked. 

The fee-bills of solicitors were taxed by the court. If a bill of 
costs in a case in 1351 be a fair sample of the costs imposed on 
the defeated party at that day, the laments of litigants over 
the expense of justice rested on a most solid foundation. The 
suit was brought by the Gaite Brothers against Johan and Mat- 
thieu Gaite and the other heirs of Jacques and Matthieu Gaite. 
The heirs were condemned to pay the expenses of the brothers 
to be taxed by the court, with execution against each of them. 
The bill is regarded by the learned editor of the Bulletin de la 
Société de l Histoire de France as incomplete. It comprises, how- 
ever, forty-three items of varied and ominous appearance. The 
clerk who went to serve the process claimed four solidi for his 
expenses ; two solidi for the seal, and five for his time. But, as 
he belonged apparently to the family, the charge for his time 
was disallowed. No less than nine times are the expenses and 
fees of officers and solicitors charged for attendance at hearings 
or trials of the case. Two advocates are also charged for each 
of these days, at thirty solidi per day. The taxing judge reduces 
these charges very materially, as he allows the advocates only the 
scanty pittance of four solidi, or about a dollar, for each time, 
until the case was brought into Parliament. For obtaining these 
orders, thirty and twenty solidi are allowed, respectively. The 
case does not seem to have been argued there. The party comes 
to Paris to attend his case, and charges his expenses for himself, 
valet, and two horses, while there detained, at fifteen solidi per 
day. This item is allowed, but at a much-reduced figure. The 
expense of living was not large compared with our own day. 
The cost of keeping the horses is charged at three solidi per 
day for each horse ; but this item is entirely disallowed. Seventy 
solidi were paid the taxing officer, which shows the exorbitant 
amount of court charges. These are the expenses incurred be- 
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fore the case was tried or argued in Parliament. The fees there 
for counsel and sweetmeats for judges would largely have swelled 
the bill. 

The number of judges necessary to pronounce a sentence varied 
in the different courts. In criminal cases, a majority of two was 
required to convict; in civil suits, a majority of one or two was 
required. The vote of every member of the Parliament was of 
equal weight. The counsellors, as their name implies, had been 
originally advisers of the court, when it was composed of barons 
or officers of State not versed in legal lore. By the gradual 
process often seen, the adviser had acquired the nominal as 
well as the actual authority. The Parliament of Saint Louis 
seems to have consisted of twenty-four members, — three great 
barons, three bishops, and eighteen knights, — with whom were 
associated thirty-seven clerks, lay or religious, to draw up their 
decrees. The peers of France preferred fighting for the Holy 
Land to hearing long-speaking claimants and hair-splitting advo- 
cates. It was not pleasant for a great baron, longing for a deer- 
hunt or an opportunity to break spears in a tournament, to listen 
to some wearisome trial, only finally to make himself the bewil- 
dered mouthpiece of some black-gowned student of Bologna, who 
did not know the first rules of the noble science of venery, who 
was ignorant alike of the joyous art of the troubadour and of the 
weight of a coat of mail. The baron went slaying the Saracen, 
and the clerks became actual members of the great court of Par- 
liament. The office of president was superior to that of counsel- 
lor in dignity and emolument, but was of no greater weight in 
the decisions of the court. 

Early regulations ordinarily present many of the features of 
paternal government. The faults and duties of judges were 
sharply looked to in the earlier days of Parliament. The ordi- _ 
nance of 1318 forbids the members of Parliament eating or drinking 
with parties who had suits before them. They were furthermore 
enjoined to attend the sessions, and not to leave their seats more 
than once in the morning. “It is a great disgrace,” says the 
ordinance, * that while the court is in session, its members should 
be walking and frolicking about the halls of the palace.” Age, 
weight, and gout, in our days, probably exert a more efficacious 
restraint in this respect than the admonitions of kings on beard- 
less judges. 
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Despite strict instructions, perfect attention was not obtained. 
President de Harlay remarked once, that, if the gentlemen of the 
court who talked would make no more noise than those who 
slept, it would be a great favor to those who listened. In 1681, 
the Chancellor Letellier informs some of the judges that the king 
has observed that they go to the palace with cravats, gray clothes, 
and with canes in their hands; and he directs them to assume a 
more dignified toilet. The procureur-général of the Parliament 
of Rouen — an officer of enormous authority, and having a cer- 
tain advisory power with the court — informs the judges that, 
although the gown does not make the monk, still judges ought 
not to clip their hair and wear beards. In 1347, the dauphin 
Charles forbid all magistrates having any thing to do with com- 
merce; and he also rates them for their idleness, and for the 
amount of time that they waste at their dinners. The judges of 
the present day may dine unreproved ; but, if the statement be 
correct that advocates in France have been forbidden to plead 
with mustaches, the tendencies of the French mind seem un- 
changed. 

The sessions of the court were held at early hours. The great 
chamber met on Mondays, Thursdays, and Fridays, at six in the 
morning, and continued in session until ten. During Lent, they 
sat an hour longer, for convenience of attending the sermon. 
From six to seven reports were made. The argument of cases 
began at seven, and continued until the judges adjourned for 
refreshments. At half-past eight, they met again, and sat until 
ten. After ten, the chamber met as might be required, to hear 
reports, for consultation, and for other purposes. On Wednesdays 
and Saturdays, the great chamber sat with closed doors, to con-— 
sider matters of state, the enregistering of decrees, and to hear 
parties opposing marriages. There were afternoon sessions Tues- 
days and Saturdays. At the morning sessions, the presidents, 
from All Saints’ Day to the Annunciation of the Virgin, sat in 
an ermine robe and a cap. The rest of the year they were ar- 
rayed in a scarlet robe. In the afternoon meetings, all were 
arrayed in black gowns. 

One would have supposed that the early hours, which must 
have made miserable the lives of our ancestors, would have been 
changed by the eighteenth century. Still, in the great case of 
the diamond necklace, in 1786, the court met at quarter past six. 
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One hundred and eighty-seven members of Parliament, for nine 
months, listened to that famous trial, which excited an interest 
unequalled by any case not political in its nature which Europe 
has seen. 

The mystic quackeries of Cagliostro, the weak schemings of a 
dissolute and infidel cardinal, the intrigues of a bastard descendant 
of kings and of an artful prostitute, the fate of that glittering 
ornament which was valued at half a million, which was made 
for a king’s mistress, distracted all Europe, and helped the down- 
fall of the ill-fated Marie Antoinette, furnished the last important 
subject for the investigation of the great court, which for five 
hundred years had administered the laws and influenced the des- 
tinies of France. 

We have yet to sketch the political réle of the French courts. 
It was one which might well have given the Parliament of Paris 
a power equal to that of its great namesake of England. No other 
body in France had any control upon the monarchy. The States- 
General failed, for reasons which cannot be traced here, to become 
operative in the national history. The French monarchy tended 
to become absolute. A custom which originally was merely a 
form, by one of those changes which often occur in political his- 
tory, seemed destined to exercise a powerful control upon the 
unlimited authority of the king. As far back as 803, under Karl, 
we find the capitularies read and published in a public plaid in 
Paris before the échevins. Obedience to them was promised, 
and they were signed by the échevins, bishops, abbés, and counts, 
with their own hands. The reading and adoption of these royal 
edicts seem to have been regarded as necessary to make them 
effective. The enregistering of ordinances with the Parliamem 
was the continuance of this ancient practice. The custom had a 


natural origin. There was no other means of publishing the royal | 


will to the community. The fittest way to inform all of the con- 
tents of the king’s edicts was to have them solemnly enrolled in 
the records of the court for the district. It seems to have been 
conceded, when the uncertain forms of government had become 
fixed, that a royal edict or ordinance had no force or validity 
until it had been registered by the local court or Parliament. 
Registry was required, therefore, from each of the Parliaments 
of France. But here, as so often in French history, the Revolu- 
tions and changes of Paris were those of the entire kingdom. 
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The local courts rarely did aught but follow in the footsteps of 
the Parliament of Paris; and the history of the struggles of the 
judiciary for power are to be found almost exclusively in the 
annals of that body. 

It was an easy and a natural step from the necessity of registra- 
tion for Parliament to claim the power of deciding whether that 
registration should be allowed. The popes, who had the right 
of crowning the emperor of the holy Roman empire, soon in- 
sisted that, as the coronation was necessary before the title could 
be assumed, such a right involved the power of deciding whether 
that great dignity would be worthily bestowed. The possessor 
of power that must be invoked soon claims a discretion in its 
exercise. 

There can be no doubt that the power of registration in Par- 
liament was originally only clerical. The king made the decree ; 
the court published it to the world, and enrolled it on its registers 
as a part of the law it was to administer. The enlargement of 
this authority was, however, a healthful change. Many an insti- 
tution most valuable to freedom has sprung from the dead husk 
of some worthless form. 

The power of registration or rejection of royal decrees pos- 
sessed by a body better fitted for the office might have made 
France a constitutional monarchy. But the long struggles of 
the French judiciary with the king did not bring forth the 
fruits that might have been hoped for. The power of the Par- 
liament to refuse registration of edicts, unless supported by suf- 
ficient moral and popular pressure to compel acquiescence, was 
strangely restricted. If the Parliament refused to register an 
edict, the king could hold a lit de justice, so called, as some one 
complained, because there the law was put to sleep. The Parlia- 
ment was summoned to attend the king, or more frequently he 
himself went to the great chamber. In the presence of the entire 
body, the registration of the edict was ordered. No one could 
oppose the royal will in the royal presence, and the edict was 
thereupon duly enrolled. 

Parliament constantly endeavored to free itself from the exer- 
cise of this authority, and to annul the assent compelled by the 
presence of the sovereign. As early as the fourteenth cen- 
tury, under the pretext that error or inadvertence was found 
in some ordinance sent from the king, the registration was de- 
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layed that it might be reconsidered; and, even beyond that, it 
was attempted to refuse registration entirely. This endeavor 
was promptly checked at first; but a permanent political body, 
tenacious of its power, rarely fails in extending its authority, 
The nature of the Parliament was the fundamental reason that 
finally prevented its attaining a controlling influence in the 
government. It was not only not a representative body in 
form, but it was not so in feeling. The members of the 
judiciary in England, and much more of the Parliament, came 
from the people and belonged to the people. Somers on the 
bench was still the man who had pleaded for the seven bishops, 
and sat in the convention which declared the throne vacant. 
But the members of the French Parliament belonged to a caste, 
and were fully infused with the narrow spirit of caste. An 
encroachment on their rights, the creation of new members of the 
court who might diminish the profits or dignity of those already 
in office, attempts to increase the tax on their salaries, or to re- 
strict their jurisdiction, — such were the edicts that met with the 
most vigorous opposition from these aristocratic and hereditary 
jurists. 

Many other ordinances of the government also incurred their 
opposition. But it is doubtful if a legislative body solely com- 
posed of jurists will ever prove satisfactory in its workings. The 
conservatism which renders lawyers a valuable portion of the 
community does not fit them to constitute the governing class, 
However adapted to guard the heritage of the past, they have 
shown little tendency to develop the promise of the future. 
Neither does their intellectual training prepare them for legisla- 
tive work. All these qualities were intensified in a close corpo- 
ration like the French Parliament, composed of a hereditary legal 
aristocracy. Whenever it sought to assert its independence, it | 
would refuse to register any edict for the levying of new taxes. 
The power of regulating taxation is undoubtedly the basis of all 
popular liberty ; but taxation is to be regulated, not prohibited. 

When additional means were needed for the frequent wars of 
France and the increased national expenses, the obstinate refusal 
of the Parliament to register any new tax rendered it necessary 
for the government to exercise its authority or to cease to have 
any authority to exercise. Kings as well as common men be- 
come desperate when their financial straits are extreme. A 
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uniform and a humiliating ceremony was gone through with at 
such times. First, came fierce opposition to the registration of 
the tax, copious Parliamentary eloquence, abundant frothy de- 
nunciation of tyranny, and proclamation of the just powers of 
the court. Then came a lit de justice, and eloquent presidents 
@ mortier and vituperative counsellors registered the royal will in 
sullen silence. Then, when the king had departed, more elo- 
quence and resolves not to be coerced, followed by a resolute 
enforcement of the ordinance by the government. 

Nor does the Parliament play a more creditable part during 
the religious wars. The intense Roman Catholic and persecuting 
spirit — the spirit which inspired the League, and was fostered by 
the Guises,— was ordinarily predominant in the Parliament of 
Paris. When Charles IX. declared himself responsible for the 
massacre of St. Bartholomew, the Parliament declared Coligni a 
traitor, and directed an inquiry to be made as to the Protestant 
conspiracy, which the assassins of St. Bartholomew had so happily 
prevented. It followed the League in the struggle with Henry 
IV., and submitted with ill grace to the hero of Navarre. Henry 
returned their former opposition with a very cavalier treatment. 
The Parliament remonstrated at one of his ordinances, and be- 
sought him to consider its complaints, for they came from a body 
which was the king’s right arm. “Then the right arm should 
obey the head,” said the facetious monarch. Though less offen- 
sive in his brusqueness than Louis XIV., Henry was equally 
peremptory. When the Parliament, true to its prejudices, hesi- 
tated about registering the edict of Nantes, the king sent for the 
members. ‘* You see me in my cabinet,” said he, “ and I talk to 
you, not with royal robes and cap and sword, like my predeces-. 
sors, but dressed like a father of a family talking to his children. 
What I want to say is, that I ask you to register the edict I have 
granted the Protestants. God has chosen to give me this king- 
dom, which is mine by birth and by conquest. You gentlemen 
of Parliament would not be in your seats but for me; and, if 
obedience was due to my predecessors, it is much more due to 
me.” A father of a family who reasons in this wise finds his 
children obedient ; and the edict of Nantes was registered. Less 
than one hundred years afterwards, the revocation of the edict 
was registered without objection. 

* Under Richelieu, also, the Parliament met with its master, and 
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the royal authority found little opposition. But the reaction 
which followed his despotic rule, together with the jealousy felt 
of Mazarin, made this body the leader of a revolutionary, though 
far from a liberal, party. 

The remonstrances of the court against royal edicts and its de- 
mand for Mazarin’s dismissal led to open hostilities. During the 
continuance of the first war of the Fronde, the Parliament of 
Paris was a legislative body. The great nobles, who had a right 
to a seat in it, exercised their prerogative, and took part in its 
deliberations. De Retz became a member, and largely influenced 
its action by his wily declamation and subtle policy. The famous 
wits and beauties who figured in that struggle centred their at- 
tention upon its deliberations. Mme. de Longueville, the most 
fascinating of French women, used upon its members her smiles 
and the indescribable charm of her manner. Rochefoucauld there 
observed many of the phases of character which are immortalized 
in his maxims. De Retz, Molé, Condé, and Mme. De Longueville 
furnished the observer of human nature with the foundation for 
the apothegms which have become a part of the common wisdom 
of the civilized world. 

The Fronde was not a war having for its end any revolution in 
French government which should create effective checks on the 
royal authority. It was fanned by a host of aristocratic seekers 
after place and plunder, who had anticipated a rich enjoyment of 
the spoil after Richelieu’s death. The Parliament seized the 
opportunity to exercise again its long-restrained prerogatives, and 
fostered the popular prejudice against Mazarin. The wars of the 
Fronde were begun from uncertain causes, prosecuted with vary- 
ing purposes, and terminated with no apparent result. 

Louis XIV. treated the Parliaments in much the same manner 


that he did his lackeys; and the conduct of the members seemed . 


to make the treatment appropriate. In the eighteenth century, 
they again came into transitory political importance. The Par- 
liament of Paris annulled the will of Louis XIV., which needed 
its registration to become operative. It was in this, however, but 
the instrument of the Duke of Orleans, — the most profligate, 
though not the worst, ruler of modern times. 

In 1762, the Parliament of Toulouse had before it the famous 
Calas case, which inflamed the eloquence of Voltaire, and which, 
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from its effect on public opinion, deserves to be mentioned among 
the political events of the century. 

One Mare Antoine Calas, aged about twenty-eight when he 
died, was an unemployed, morose young man, somewhat given to 
dissipation. His family was Protestant ; but he resolved to be- 
come a Catholic, as his older brother had already done. He con- 
sulted with a priest, and intended shortly to abjure his early 
faith. His family consisted of his father, Jean Calas, a man almost 
seventy, his mother, and a younger brother. There was also a 
servant employed, —a woman and a Roman Catholic. On the 
afternoon of the 13th of October, 1761, a friend, called Lavaisse, 
arrived at the house. All took supper together as usual. Im- 
mediately afterwards, Mare Antoine went out. It was supposed 
he had gone to play billiards, to which he was much given. 
About ten, one of the family found him hanging to a rope at- 
tached to the top of the door of the warehouse. He had appar- 
ently been dead some time. The alarm was given. There was 
no sign of violence. No one could have murdered him but his 
parents and brother, and there was no evidence of any thing to 
instigate so unnatural an act. The suspicion was, however, in 
some way excited that his parents had murdered him because he 
intended to become a Catholic ; and, as they were old and feeble, 
Lavaisse had been invited to assist, being himself a Protestant ; 
and that the servant, notwithstanding her faith, had been an 
accomplice. The rumor fast gained credence in Toulouse, — the 
most bigoted of cities ; the whole family and Lavaisse were ar- 
rested; the body of Mare Antoine was taken to the church of 
St. Stephen, and buried with great pomp as that of a martyr. 
Miracles are always forthcoming in the south of France. They | 
were soon declared to have been performed by the corpse. An 
apoplectic priest was healed by it; others saw signs and heard 
noises by it; a young man prayed three days at the tomb for a 
miracle, and went mad because it was not granted him. Doubts 
of the guilt of the family could no longer be entertained. They 
were tried before the Tournelle. Upon no evidence except fa- 
naticism, the father was condemned to death. He was first tor- 
tured, but he manfully persisted in asserting his innocence ; then 
he was broken on the wheel for two hours; then, being still 
alive, he was strangled. With a strange inconsistency, the case 
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against the rest of the family was regarded as more uncertain, 
and they were banished. Lavaisse and the servant were ac- 
quitted. 

The facts of the case came to the ears of Voltaire; and, with 
his most scathing eloquence, he made the name of Calas and the 
infamy of the magistrates household words from Marseilles to 
Calais. The judgments were then carried to the Chambre des 
Requétes at Paris, and were there annulled, amid the applause of 
Europe ; but the father had long been beyond the jurisdiction 
of human courts. No case illustrates better the fact, that, not- 
withstanding their social position, the French magistrates were 
rarely exempt from popular passion or prejudice. 

Under Louis XV. and XVI., the Parliament was in almost 
constant conflict with the government. Wearied with such con- 
troversy, in 1771, Louis XV. abolished the Parliament of Paris, 
and soon after the provincial courts, and sent their members to 
rejoin their enemies of the order of Jesus in political nothingness, 
But Louis XVI., among his numerous well-meant, ill-received, 
ill-fated endeavors to satisfy the requirements of the French 
people for an improved administration, breathed life again into 
the suspended Parliaments, and restored the former judges to 
office. A body such as this, firmly holding to its sanctified abuses 
and ancient prejudices, was little fitted to lead in such a revolu- 
tion as was forming. Mirabeau and Sieyés and Robespierre and 
Danton did not require the assistance of presidents @ mortier, 
who would sit on their gorgeous seats, and Jearnedly and tedi- 
ously discuss the rights of registration and the prerogatives of 
their order. The National Assembly soon swept them away. 
The abolition of the Parliaments was moved. Some one objected 
that they were then in vacation. “So much the better,” said 
Mirabeau: “let them remain there for ever. They will pass un- | 
perceived from sleep to death.” Accordingly, on November 3, 1789, 
the Parliaments were directed to remain in vacation, and tempo- 
rary courts were organized. ‘ Nous avons enterré les Parlements 
tout vivants,” said Alexander Lameth. In September, 1790, they 
were finally abolished, and passed out of history. In all the 
subsequent changes of French government, the judges have pos- 
sessed solely judicial power ; and no court has had more than a 
very small proportion of the extended jurisdiction, the pomp and 
the pride of the Parliament of Paris. The old Parliamentary 
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families have almost all passed away. The most powerful court 
of history has left neither political nor lineal descendants. It has 
left a history curious and important. The judge who does not 
expect to pass upon measures of government in his judicial capa- 
city, the lawyer who does not anticipate taking part in a contro- 
versy like that of the diamond necklace before a court organized 
like the Parliament of Paris, may still find interest and profit in 
the record of its customs, its work, and its fate. 


JAMES BRECK PERKINS. 
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LIQUIDATED DAMAGES. 


Tuis is a question of great importance, and one on which the 
courts are often called upon to decide. It will be found conven- 
ient to consider it under two heads: — 


1. Whether the agreement to pay a sum of money on a breach of contract 
is to be regarded as liquidated damages, or as a penalty. 

2. Whether, if a penalty, a recovery can be had beyond the amount of the 
penalty. 


1. Whether liquidated damages, or a penalty.— The importance 
of determining this point follows from the rule of law, that, when 
the damages are stated, or liquidated as it is termed, the amount 
stated is the precise sum recovered, or the measure of damages 
in the particular instance; whereas, in case of a penalty, the 
amount is not so fixed. The courts are therefore, first of all, 
compelled to determine the nature of the contract. It is here 
that much uncertainty and variance of decision are found ; be- 
cause few general rules can be established, as each case may 
present peculiar facts and circumstances on which the decision 
may depend. Whether the contract may be one to pay liqui- 
dated damages or a penalty will be, therefore, to a great extent, 
determined by construction, —by a consideration of the terms of 
the instrument, the subject-matter, and the intention of the par- 
ties. It will be observed that the courts endeavor to ascertain 
the intention of the parties, as the controlling guide to the 
construction of the instrument, and that, from the frequent con- 
sideration of these contracts, a few general rules of construction - 
which control the language of the parties have been established 
and agreed upon. 

In the first place, all the cases show a disinclination to regard ° 
the sum agreed upon, as liquidated damages which would abso- 
lutely determine the amount of recovery, irrespective of the 
quantum of loss or damage ; and for this reason the language of 
the parties will be disregarded, where the equity of the case 
makes it necessary. So, it will make no difference what the 
parties call the sum: no matter how they describe it as “ liqui- 
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dated,” “stated,” or “‘ stipulated’? damages, the courts will not 
therefore regard it as such. They substantially agree on this 
point. Parke, B., remarks, in Horner v. Flintoff,9 M. & W. 678, 
« When parties say that the same ascertained sum shall be paid 
for the breach of any article of the agreement, however minute 
and unimportant, they must be considered as not meaning exactly 
what they say, and a contrary intention may be collected from 
other parts of the agreement.”’! 

The leading cases in England are Astley v. Weldon, 2 Bos. & 
P. 346, and Kemble v. Farren, 6 Bing. 141. And to these, 
especially the latter, the subsequent cases both in England and 
in this country refer for principles of construction to determine 
whether the damages are liquidated, or are in the nature of a 
penalty. 

In Astley v. Weldon, the defendant entered into an agreement 
to perform at the plaintiff’s theatre, to attend rehearsals, pay 
fines, &c.; and a clause was inserted that, if either neglected to 
perform his agreement, he should pay £200. The declaration 
averred a refusal to perform. A verdict for £20 was given, 
to be entered for £200, if the opinion of the court found the 
damages liquidated. Lord Eldon, then Chief Justice of the 
Common Pleas, said he felt embarrassed to extract a correct 
principle from the decisions; but this appeared to him to be 
correct, “that, where a doubt is stated whether the sum in- 
serted be intended as a penalty or not, if a certain damage 
less than that sum is made payable upon the face of the same 
instrument, in case the act intended to be prohibited be done, 
that sum shall be construed to be a penalty; though the mere 
fact of the sum being apparently enormous and excessive would 
not prevent it being considered as liquidated damages.”’ The 
sum was held in this case to be a penalty. This decision gave 
us the principle of construction, that the payment of a relatively 
large sum, on breach of payment of a small sum, will cause 
the damages to be regarded as a penalty, there being nothing 
besides to oppose this construction. 

The case of Kemble v. Farren was almost similar in the 
nature of the contract. The defendant agreed to act as principal 


1 To the same effect, Kemble v. Farren, 6 Bing. 141; Thoroughgood v. Walker, 2 
Jones, L. 15; Barrage v. Crump, 3 id. 330; Shreve v. Brereton, 51 Pa. St. 175; 
Grand Tower Co. v. Phillips, 23 Wall. 471; Field on Damages, § 136. 
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comedian for four seasons, and to conform to certain rules; and 
the plaintiff agreed to pay him £3 6s. 8d. every night the theatre 
should be open. There was a clause in the agreement which 
read, that if either party failed to fulfil his agreement, or any 
part thereof, or any stipulation therein contained, such party 
should pay the other the sum of £1,000, to which it was agreed 
the damages should amount, and which sum was declared 
by the parties to be * liquidated and ascertained damages, and 
not a penalty or a penal sum, or in the nature thereof.” The 
breach alleged was a refusal to act during the second season, 
A verdict was given for £750. A motion was made to increase 
it to £1,000; which was denied by Tindal, C. J., who held it 
a penalty, notwithstanding the strong expressions used by the 
parties. In his opinion, Tindal, C. J., said, “If the clause had 
been limited to breaches which were of an uncertain nature 
and amount, we should have thought it would have the effect 
of ascertaining the damages upon any such breach at £1,000.” 
From this case arose the principle of construction, that, where a 
sum is to be paid on a breach of a contract, when it is possible 
to measure the damages on the breach by an exact sun, it will 
be regarded as a penalty; and, as stated in a late English case, 
Magee v. Lavell, L. R. 9 C. P. 107, by Coleridge, C. J., where 
the contract contains a variety of stipulations of different de- 
grees of importance, and one large sum is stated at the end to 
be paid on breach of performance of any, that must be considered 
as a penalty.! 

Parke, B., is supposed to have given a clear statement of the 
English law in Atkyns v. Kinnier, supra. Referring to Kemble 
v. Farren, he says, “That decision has since been acted upon in 
several cases, and I do not mean to dispute its authority. There- 
fore, if a party agrees to pay £1,000, on several events, all of . 
which are capable of accurate valuation, the sum must be con- 
strued as a penalty, and not as liquidated damages. But if there 
be a contract, consisting of one or more stipulations the breach 

1 The doctrine of Kemble v. Farren has been followed in England in Edwards 
v. Williams, 5 Taunt. 247; Crisdee v. Bolton, 8 C. & P. 240; Boys v. Ancell, 5 Bing. 
N. C. 390; Beckham v. Drake, 8 M. & W. 846; Horner v. Flintoff, 9 id. 678; Gals- 
worthy v. Strutt, 1 Exch. 659; Atkyns v. Kinnier, 4 id. 776; Sparrow v. Paris, 7 H. 
& N. 594; Davies v. Penton, 6 B. & C. 216; Sainter v. Ferguson, 7 C. B. 716; Price 


v. Green, 16 M. & W. 346; Rawlinson v. Clarke, 14 id. 187; and in the late cases of 
Tea vy. Whitaker, L. R. 8 C. P. 70; and Magee v. Lavell, L. R. 9 C. P. 107. 


0 
h 
a 
h 
I 


LIQUIDATED DAMAGES. 289 


of which cannot be measured, then the parties must be taken to 
have meant that the sum agreed on was to be liquidated damages, 
and not a penalty.” 

It will be instructive to examine some English cases, and see 
how these principles of construction were applied. 

In Lowe v. Peers, 4 Burr. 2225, a case often referred to in this 
connection, the defendant stipulated to pay £1,000 within three 
months next after he should marry any one else but the plaintiff; 
this was held to be liquidated damages. In Davies v. Penton, 
A. agreed to sell to B. the stock and good-will of his business, 
and to demise to him his house, in which the business was carried 
on; for which B. was to pay £800, and to take furniture and 
fixtures at a valuation, which were afterwards valued at £174. 
A. agreed not to carry on the business within five miles of the 
house. And, for the performance, each bound himself “in the 
penal sum of £500, to be recoverable for breach of the said agree- 
ment, .. . as and by way of liquidated damages.” It was held 
that this sum was a penalty. Abbott, C. J., referring to the 
agreement, said, ‘“* Whoever framed this agreement does not 
appear to have had any very clear idea of the distinction between 
a penalty and liquidated damages; for the sum of £500 is de- 
scribed in the same sentence as a penal sum and as liquidated 
damages. Now both expressions cannot be satisfied. We must 
therefore look to the whole of the agreement, in order to ascer- 
tain whether the £500 was intended to be a penalty or liquidated 
damages ; and, considering the whole agreement, we think it was 
clearly intended as a penalty to secure such damages as the party 
injured ought to receive.” 

In Sainter v. Ferguson, the defendant agreed not to “ practise. 
as surgeon or apothecary at Maclesfield, or within seven miles 
thereof, under a penalty of £500.” It was held not to be a 
penalty, but liquidated damages. Coltman, J., said, “* Although 
the word ‘ penalty,’ which would prima facie exclude the notion 
of stipulated damages, is used here, yet we look at the nature of 
the agreement and the surrounding circumstances to see whether 
the parties intended the sum mentioned to be a penalty or stipu- 
lated damages. Considering the nature of the agreement, and 
the difficulty the plaintiff would be under in showing what 
specific damages he had sustained from the defendant’s breach of 
it, we can only reasonably construe it to be a contract for stipu- 
lated and ascertained damages.” 
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In Green v. Price, 13 M. & W. 695, affirmed 16 M. & W. 846, 
the defendant had contracted not to practise as a performer 
within a certain district, and bound himself to the plaintiff in the 
sum of £500, “as and by way of liquidated damages, and not of 
penalty.” The court said, “ Where the deed contains several 
stipulations of various degrees of importance, as to some of which 
the damages might be considered liquidated, whilst for others 
they may be deemed unliquidated, and a sum of money is made 
payable on a breach of any of them, the courts have held it to be 
a penalty only, and not liquidated damages. But when the 
damage is altogether uncertain, and yet a definite sum of money 
is expressly made payable in respect of it by way of liquidated 
damages, those words must be read in the ordinary sense, and 
cannot be construed to import a penalty.” The damages were 
therefore held to be liquidated. 

A late case in England, Magee v. Lavell, L. R. 9 C. P. 107, 
decided in 1874, was decided on the same principles. The plain- 
tiff entered into an agreement for the transfer of his tenancy in 
a public house, and the sale of the good-will thereof, to the de- 
fendant. The subject-matter of the written agreement was 
described as the house and premises ‘** he now occupies,” known 
by the sign of the White Hart. There was a coach-house leased, 
but not at the time occupied by the plaintiff. There was a variety 
of stipulations ; one of which was, that, ‘if either party shall refuse 
or neglect to perform all and every part of this agreement, they 
hereby promise and agree to pay to the other who shall be will- 
ing to complete the same the sum of £100 as damages, and 
recoverable in any of her Majesty’s courts of law.” The de- 
fendant refused to perform, because he did not obtain possession 
of the coach-house. The plaintiff sued to recover £100. It 
was held that the agreement did not include the coach-house; . 
and the £100 was not liquidated damages, but a penalty, the 
plaintiff could only recover the damages found by the jury to 
have been actually sustained. Coleridge, C. J., said, * With 
respect to the second question, viz., whether the £100 mentioned 
in the agreement is a penalty or liquidated damages, I am of 
opinion that it is the former. The question does not depend, in 
such cases, on the words used with respect to the damages them- 
selves, taken apart from the nature of the stipulation to be per- 
formed. The courts refuse to hold themselves bound by the 
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mere use of the words ‘ liquidated damages,’ and will look to 
what must be considered in reason to have been intended by the 
parties in relation to the subject-matter.” 

Keating, J., referring to the case of Lea v. Whitaker, L. R. 
8C. P. 70, cited in the argument to show it to be liquidated 
damages, said, “The facts of Lea v. Whitaker pointed very 

‘ strongly to the conclusion, that the damages were liquidated ; for 
there the sum of £40 had actually been deposited in the hands 
of a stakeholder, to be paid over to the party against whom a 
breach of the agreement should be committed, and the words 
were ‘ Either party failing, &c,shall forfeit to the other his deposit 
money as and for liquidated damages.’ The court held the £40 to 
be liquidated damages, not merely because the words ‘ liquidated 
damages’ were used, but from the nature of the case.” 

The latest decision of an English court on this subject is 
Ex parte Capper, 4 Ch. D. 724 (see 12 Am. L. Rev. 92). It 
was the case of a building contract, where the sum of £1,000 
was stipulated to be paid in case the contract be not in all things 
performed, which sum was stated to be “as and for liquidated 
damages.” The court held that the £1,000 was in the nature 
of a penalty, and only the actual damage sustained by a non-per- 
formance could be recovered. 

Some courts have intimated that, if the parties used the word 
“penalty ” as the sum to be paid on a breach, it would control 
them in the construction of the agreement. Sedgwick on Dam- 
ages, 410; Smith v. Dickenson, 3 Bos. & P. 630; Colwell v. Law- 
rence, 88 N. Y. 75. So Marshall, C. J., says, in Tayloe v. 
Sandiford, 7 Wheat. 13, “Much stronger is the inference 
in favor of its being a penalty when it is expressly reserved as. 
one. The parties themselves expressly denominate it a pen- 
alty ; and it would require very strong evidence to authorize the 
court to say that their own words do not express their own inten- 
tion.” 

An examination of the cases in this country will show that 
the principles of construction deduced from the English authori- 
ties cited are followed, with perhaps a greater inclination to 
regard the sum named a penalty. Thus Shaw, C. J., in Shute v. 
Taylor, 5 Met. 67, observes, “In general, it is the tendency 
and preference of the law to regard a sum stated to be payable 
if a contract is not fulfilled, as a penalty, and not as liquidated 


292 LIQUIDATED DAMAGES. 


damages; because then it may be apportioned to the loss actu. 
ally sustained.” 

One of the early American cases on this subject is Dennis y, 
Cummins, 3 Johns. Cas. 297, decided in 1803. The plaintiff 
agreed to convey to the defendant seven hundred acres of land 
in exchange for a farm worth $3,750. The covenant was that, in 
case of failure, the party in default should pay to the other the 
sum of $2,000 damages. This was held to be a penalty; and 
the fact that a great discrepancy existed between the value of the 
property to be exchanged and the damages for not fulfilling 
the contract was deemed important. This was followed by 
Slosson v. Beadle, T Johns. 72, in 1810; Hasbrouck v. Tappen, 15 
id. 200; Gray v. Crosby, 18 id. 219, in which the damages were 
held liquidated ; Spencer v. Tilden, 5 Cow. 144, where they were 
held a penalty on the ground of the disproportion of the sum 
named to the actual damages; Nobles v. Bates, T id. 306, where 
the damages were held liquidated because of the difficulty in 
ascertaining the actual damage. 

Other New York cases are Knapp v. Maltby, 13 Wend. 587, 
a case of liquidated damages; Williams v. Dakin, 22 id. 201, 
deciding the damages to be liquidated, because they were wholly 
uncertain and incapable of estimation; Hoag v. Me Ginnis, id. 163; 
Pearson vy. Williams, 26 id. 630; Dunlop v. Gregory, 10 N. Y. 
241; Spear v. Smith, 1 Denio, 464. In the last case, the damages 
were held to be in the nature of a penalty, on the ground, as 
stated by Bronson, C. J., that there could be no difficulty in say- 
ing how much damages had been sustained, and that the sum 
inserted in the agreement was in terrorem, like that mentioned in 
the penal part of a common bond. In Lampman v. Cochran, 16 
N. Y. 275, the sum named was stated “as liquidated damages.” 
It was nevertheless held to be a penalty, because, from the face . 
of the instrument, it appeared that the sum would necessarily 
be an inadequate compensation for the breach of some of the 
provisions, and more than enough for the breach of others. In 
the case of Bagley v. Peddie, 5 Sandf. 192, there were principles 
of construction stated that have since commanded general ap- 
proval, notwithstanding the case was reversed in 16 N. Y. 469. 
These principles, laid down by Sandford, J., were: 1. Where it is 
doubtful on the face of the instrument whether the sum men- 
tioned was intended to be stipulated damages or a penalty to 
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cover actual damages, the courts hold it to be the latter. 
9, On the contrary, where the language used is clear and explicit 
to that effect, the amount is to be deemed liquidated damages, how- 
ever extravagant it may appear, unless the instrument be quali- 
fied by some of the circumstances hereafter mentioned. 3. If 
the instrument provide that a larger sum shall be paid, on the 
failure of the party to pay a less sum in the manner prescribed, 
the larger sum, is a penalty whatever may be the language used 
in describing it. 4. When the covenant is for the performance of 
asingle act, or several acts, or the abstaining from doing some 
particular act or acts, which are not measurable by any exact 
pecuniary standard, and it is agreed that the party covenanting 
shall pay a stipulated sum as damages for a violation of any such 
covenants, the sum is to be deemed liquidated damages, and not 
apenalty. 5. Where the agreement secures the performance or 
omission of various acts of the kind mentioned in the last propo- 
sition, together with one or more acts in respect to which the 
damages on a breach of the covenant are certain, or readily as- 
certainable by a jury, and there is a sum stipulated as damages, 
to be paid by each party to the other for a breach of any one of 
the covenants, such sum is held to be a penalty merely. In the 
application of these principles, the court held that the damages 
stated were in the nature “of a penalty, though stated as liqui- 
dated damages ; but the Court of Appeals reversed this decision, 
holding the damages to be liquidated. None of the covenants in 
the agreement were for the payment of money, or for the doing 
or omitting of any act the damages resulting from which could be 
ascertained clearly from the instrument. One of the covenants 
was not to reveal the secrets of a trade in which the principal 
obligor was to be employed, or any invention or improvement 
that might be made by his employer. On the ground that the 
damages were wholly uncertain, without evidence aliunde the 
instrument, the court held them to be liquidated, reviewing 
several English and New York cases already cited. 

It will be instructive to refer to the Pennsylvania cases. They 
are not many on this particular point. In reference to which, 
Read, J., says, in Shreve v. Brereton, 51 Pa. St. 185, decided in 
1865, ** Upon this question the cases in our State are few, and 
afford us very little aid in a case like the present. They are 
Graham vy. Bickham, 4 Dall. 149, decided nearly seventy years 
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ago; Robeson v. Whitesides, 16 S. & R. 320; Curry v. Larer,7 
Barr, 470; Burr v. Todd, 41 Pa. St. (5 Wright) 206 ; Streeper y, 
Williams, 48 Pa. St. (12 Wright) 450. In all but the last case, 
the sums named were considered penalties.” 

In Robeson vy. Whitesides, the court laid down very clearly when 
damages would be construed as liquidated, — a statement referred 
to with approval in Burr v. Todd. In the former, Rogers, J., 
observes, “Stipulated damages can only be where there is a 
clear unequivocal agreement which stipulates for the payment 
of a certain sum, as a liquidated satisfaction, fixed and agreed 
upon between the parties for the doing or not doing certain acts 
particularly expressed in the agreement. The party may con- 
tract, and sometimes does, that, on the non-performance of a 
stipulated act, he will paya certain sum; and, in such cases, that 
sum is the measure of damages. Where the contract has been 
fairly entered into, not partaking of fraud or oppression, a court 
of chancery will not relieve; nor are juries permitted to inquire 
into the actual loss, but are bound by what the parties themselves 
have agreed upon. Where, however, there is such an agreement 
to be in the nature of express damages, it would be easy to say 
so in express terms, and this would remove all difficulties of con- 
struction. The contract should be express, or it should be a nec- 
essary implication from the nature of the contract itself. Where 
the non-performance can be compensated with money, of which 
a jury may judge, it is most consonant to reason, and best 
comports with the understanding of all the parties, that the 
damages should be commensurate with the loss actually sus- 
tained.” 

The latest Pennsylvania case is instructive, as being somewhat 
similar in the nature of the contract to the English case of 
Sainter v. Ferguson, already cited, where the damages were held . 
to be stipulated. The case of Bigony v. Tyson, T5 Pa. St. (25 
P. F. Smith) 157, follows and adopts Burr v. Todd, supra. It 
appeared that Bigony gave Tyson a bond in $1,000, conditioned 
that Bigony should not ‘ practise medicine within five miles of 
S., in which place he has this day deeded certain property to said 
Tyson.” The plaintiff gave evidence that at the date of the 
bond the defendant conveyed to him a house and lot in Skip- 
packville, where he had resided and practised. The consider- 
ation was $4,600, and at the time the plaintiff agreed to give 


LIQUIDATED DAMAGES. 295 


defendant $1,100 over what the property was worth, if he would 
give plaintiff a bond not to practise within five miles of the 
place. The plaintiff testified he paid the $4,600. The defendant, 
he testified, had practised considerably within the limits pre- 
scribed. There was evidence as to the extent of the de- 
fendant’s practice within the said limits. The defendant testified 
that the amount received was only sufficient to cover the real 
worth of the property, and that he therefore had no consider- 
ation for the bond. 

The court, Gordon, J., held the sum to be a penalty, overrul- 
ing the instruction of the court below treating it as liquidated 
damages. But this decision was based on the facts as they ap- 
peared in evidence ; and the court expressly say, that, if, on the 
trial, certain facts were proved, it might be held a case of stipu- 
lated damages. The language is, “A controlling circumstance 
would be the actual consideration of the bond; for this might go 
far to let us into the intention of the parties to it. . . . Had the 
jury found, what the court took for granted, that the plaintiff 
being a young physician, and hence having in view the serious 
difficulties he must encounter from the competition of an older 
one long settled in the place, paid the defendant eleven hundred 
dollars, or any other valuable consideration, for the good-will of 
his practice, and that thereupon the bond in suit was executed, it 
might well have been inferred that the sum therein mentioned 
was intended as stipulated damages upon a breach thereof.” 

The Massachusetts cases follow the principle of construction 
derived from the English cases. The earliest case we find in 
Pierce v. Fuller, 8 Mass. 222, decided in 1811. The agreement 
was not to run a stage on a certain road, under a penalty of two 
hundred and ninety dollars. This was considered as damages 
liquidated by the parties. This was followed by Perkins v. Ly- 
man, 11 Mass. 76, where the court say, “* The question whether 
asum of money mentioned in an agreement shall be considered 
as a penalty, and so subject to the chancery powers of this court, 
or as damages liquidated by the parties, is always a question of 
construction; on which, as in other cases where a question of the 
meaning of parties in a contract provable by a written instrument 
arises, the court may take some aid to themselves from circum- 
stances extraneous to the writing. In order to determine upon. 
the words used, there may be an inquiry into the subject-matter 
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of the contract, the situation of the parties, the usages to which 
they may be understood to refer, as well as other facts and cir. 
cumstances of their conduct, although their words are to be 
taken as proved by the writing exclusively.” In Heard v. Bowers, 
23 Pick. 455, the English cases of Astley v. Weldon and Kemble 
v. Farren were cited, and their principles approved. In Hodges 
v. King, 7 Met. 583, decided in 1844, the principles of construc- 
tion laid down above in Perkins vy. Lyman were adopted. In 
Chase vy. Allen, 13 Gray, 42, the damages were held to be liqui- 
dated, because the damages for a breach of the stipulations could 
not be well ascertained, or valued at a certain sum. So, in a case 
decided in the same year (Higginson v. Weld, 14 Gray, 165), the 
damages were held to be in the nature of a penalty, because the 
actual damage caused by a failure to perform some of the stipu- 
lations was trifling in amount and capable of exact pecuniary 
estimation. On the same principle was decided Fisk v. Gray, 
11 Allen, 132. The later cases in this State are Cushing v. Drew, 
97 Mass. 445, decided in 1867, and Leary v. Laflin, 101 id. 334. 
In the last, the action was upon a bond for the payment of one 
thousand dollars, as “liquidated damages,” to the lessor of a 
stable, if the lessee should not keep the stable during the term 
in manner as satisfactory, to all reasonable parties, as the lessor 
had previously done, and at the end of the term surrender “ said 
demised premises and good-will in as good repute and run of custom 
as now thereto pertain.” It was held that the sum named was to 
be considered liquidated damages, and not a penalty. The de- 
cision was based on the ground that the damages were not capa- 
ble of being ascertained by any satisfactory and known rule, and 
it was therefore the right of the parties to fix them by express 
agreement.! 


1 It will be unnecessary to examine further in detail other American cases ; but 
it is sufficient to say that the following will be found to illustrate and apply the 
principles of construction deducible from the foregoing authorities. In the following 
cases the damages were held to be a penalty : Haldeman v. Jennings, 14 Ark. 329; 
Nash v. Hermosilla,9 Cal. 584; Ricketson vy. Richardson, 19 id. 830; Clark v. Kay, 
26 Ga. 403; Brown vy. Maulsby, 17 Ind. 10; Foley v. McKeegan, 4 Iowa, 1, a leading 
authority ; Lord v. Gaddis, 9 id. 265; Hallock v. Slater, id. 599; Daily v. Litchfield, 
10 Mich. 29; Gower vy. Saltmarsh, 11 Mo. 271; Basye v. Ambrose, 28 id. 89; Hammer 
v. Breidenbach, 81 id. 49; Long v. Towl, 42 Mo. 545; Lindsay vy. Anesley, 6 Ired. 186; 
Abrams v. Kounts, 4 Ohio, 215; Baird v. Tolliver,6 Humph. 186; Wilson v. Graham, 
14 Texas, 222. 


And in the following the damages were held to be liquidated: Waits v. Sheppard, 


t 
h 
1 
( 
( 
1 


LIQUIDATED DAMAGES. 297 


One of the latest American cases is instructive in this connec- 
tion. In Holbrook v. Tobey, 66 Me. 410, where a party bound 
himself, in a sum certain, not to carry on or allow to be carried 
on a particular kind of business within a certain territory or 
within a certain time, the sum stated was held to be liquidated 
damages, and not in the nature of a penalty, on the authority of 
several of the English cases already cited. 

We cannot help thinking that, in reference to the construction 
of these contracts, courts have gone too far in engrafting upon 
the agreements of the parties a meaning and a purpose which, in 
many instances, will contravene their intention. For, where par- 
ties have explicitly and positively expressed their agreement that 
asum certain shall be paid on a particular event, this should con- 
trol and override all the technical rules of construction ; and this 
is the very view taken by Gilchrist, J., in Brewster v. Edgerly, 
13 N. H. 275, where he says, ‘“‘ When the contract reasonably 
construed has a plain meaning that one party shall, in a certain 
contingency, pay the other party a definite sum, the relieving 
him from that liability, and making the contract mean something 
which on its face is not apparent, by assuming that we can place 
ourselves in the position of the partjes, and can then know pre- 
cisely what would have been equitable for them to do, is nothing 
else than a rescission of their contract, and a substitution for it of 
one made by the court.” 

2. Can the recovery exceed the penalty? The quantum of dam- 
ages recovered varied formerly according to the different modes 
of procedure under the common law. Where the performance of 
a covenant was secured by a bond in a certain penalty, the party 
suffering damage had his option to sue on the covenant, or to sue. 
in debt on the bond, for the amount of the penalty. It became 
at first the usual practice to sue for the amount of the penalty in 
an action of debt ; and, in this manner, a great hardship fell upon 
the obligor, who had no remedy against paying the whole amount 
inlaw. Equity thereupon interposed, and relieved from the full 
penalty on payment of the principal, the real debt, interest, and 
costs. Prec. in Chan. 487. This principle of equity was subse- 


2 Ala. 425; Streeter v. Rush, 25 Cal. 67; Gammon v. Howe, 14 Me. 250; Gowen v. 
Gerrish, 15 id. 278; Brewster v. Edgerly, 18 N. H. 275; Mead v. Wheeler, id. 851; 
Chamberlain v. Bagley, 11 id. 284; Durst v. Swift, 11 Texas, 273; Ryan v. Martin, 
16 Wis. 57. 7 
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quently introduced at law, and finally confirmed by statute 4 
Anne, ch. 16, §§ 12, 18, which provided that, in actions on bonds 
with penalties, the defendant might bring in the principal debt, 
interest, and costs, and obtain his discharge. Lord Mansfield, in 
Lowe v. Peers, 4 Burr. 2225, pointed out the procedure in these 
cases. ‘ There is a difference,” he says, “ between covenants in 
general and covenants secured by a penalty or forfeiture. In the 
latter case, the obligee has his election: he may either bring an 
action of debt, and recover the penalty, after which recovery of 
the penalty he cannot resort to the covenant; or, if he does not 
choose to go for the penalty, he can proceed upon the covenant, 
and recover more or less than the penalty, toties quoties.” 

By Stat. 8 & 9 William, ch. 11, § 8, when a party proceeded 
on the penalty, he was obliged to assign breaches, and the actual 
damages were only to be assessed by the jury. Under this stat- 
ute, a penalty for the performance of covenants was the limit 
which the recovery could not exceed. Wilde v. Clarkson, 6 T.R. 
303. This was the case of a bond of indemnity, conditioned to 
indemnify a parish against the support of a bastard child. The 
cases in England show that, in actions against sureties on bonds, 
no more could be recovered.than the amount of the penalty and 
costs. Hefford vy. Alger, 1 Taunt. 218; Brangwin v. Perrot, 2 
W. Bl. 1190 ; M’Clure v. Dunkin, 1 East, 436. 

But a distinction must be taken between penal bonds condi- 
tioned for the payment of a sum of money, and covenants secured 
by a penalty. Sedgwick on Damages, p. 425, very properly re- 
marks, * There is a clear distinction between a covenant in 
which the party, affirmatively stipulating to do or refrain from 
doing some particular act, proceeds to secure his agreement by a 
penalty, and the common bond, which merely stipulates for the 
payment of a sum of money, and makes its payment depend upon - 
a condition.” In the former case, damages beyond the penalty 
are recoverable. Winter v. Trimmer, 1 W. Bl. 395; Harrison v. 
Wright, 13 East, 343. In the last case, the action was against a 
ship-owner, for a breach of agreement for a charter-party. In the 
memorandum of agreement, the defendant agreed to proceed with 
all convenient speed to a foreign port, and there load, and return 
and deliver the same. The agreement concluded with a penalty 
for non-performance of thirteen hundred pounds. The question 
was, whether a recovery could be had beyond this sum. It was 
held damages could be given beyond the penalty. 


1 


LIQUIDATED DAMAGES. 299 


In an early case in Pennsylvania (Perit v. Wallis, 2 Dall. 252), 
the jury were instructed that they could assess damages beyond 
the penalty. So in Martin v. Taylor, 1 Wash. C. C. 1, Washing- 
ton, J., said, that “where there is a penalty in an agreement 
under seal, the party injured may at common law sue for the 
whole penalty, and must be satisfied with it; or he may bring 
covenant, and recover in damages more or less than the penalty.” 
And in Graham v. Bickham, 4 Dall. 149, it was held, where the 
penalty of a contract is not in the nature of stated and ascertained 
damages on non-performance, the injured party may recover dam- 
ages beyond the penalty. In Shreve v. Brereton, 51 Pa. St. 175, 
it was held that, in case of a breach of an agreement, secured by 
a penalty, a recovery could be had exceeding the penalty. 

The difficulty of this question arises in reference to ordinary 
bonds, with a penalty to secure the performance of some act or 
the payment of a sum of money. The American cases are not 
agreed on this point as to the limit of the amount of the recovery. 
The language of Sedgwick on this head is, “ The question has 
been much agitated as to damages in gross, and also as to inter- 
est, and both as against a principal and against a surety. The 
American rule to be deduced from all the cases seems to be, that, 
against a surety in debt on bond, nothing shall be recovered beyond 
the penalty ; that, against the principal in that form of action, 
interest may be recovered beyond the penalty.” Damages, p. 
425. This is hardly a correct statement of the law. It is un- 
doubtedly true, as a general rule, that, in actions upon penal 
bonds with collateral conditions, the plaintiff can never recover 
more, in the shape of damages, than the penalty. Bonds for the 
prosecution of appeals, bonds given by public officers for the 
faithful discharge of their duties, injunction and replevin bonds, 
are of this class.!_ But where a default has been made to pay on 
a breach, according to the condition of the bond, interest has 
been allowed on the sum due, even if the recovery on the whole 
exceed the penalty. A failure to pay the money when due will 
cause the amount to be regarded as a debt, on which interest 
will be allowed even against a surety. An early case in New York 
held that interest was recoverable on a bond against the prin- 

1 Branscombe v. Scarbrough, 6 Q. B. 13; Balsley v. Hoffman, 18 Pa. St. 603; Clark 


v. Bush, 8 Cow. 151; Fairlie v. Lawson, 5 id. 424; Farrar y. Christy, 24 Mo. 474; 
United States v. Magill, 1 Paine C. C. 669. 
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cipal, though the amount recovered exceeded the penalty. Smedeg 
v. Hooghtaling, 3 Caines, 48. In Lyon v. Clark, 8 N. Y. 154, 
the defendants gave a bond to the plaintiff in the penal sum of 
six hundred dollars to secure him against certain demands. The 
question in the case was, whether, in an action of debt on this 
bond, when the sum actually due by the condition, without in- 
terest, equals the penalty, interest could be recovered as damages 
beyond the penalty. The court decided interest should be al- 
lowed, on the ground that if the sum is withheld after it becomes 
due, according to the condition, the obligor is liable for interest, 
though the amount exceeds the penalty. It is true the obligors 
were principals in this instance; but the principle on which the 
decision rested shows it would be equally applicable to the case 
of sureties in default. But the latter point was expressly decided _ 
in a subsequent case in New York (Brainard vy. Jones, 18 N. Y. 
35), where it was held that a recovery against a surety on a bond 
for the payment of money is not limited to the penalty, but may 
exceed it so far as necessary to include interest from the time of 
the breach. The same point was decided, and this case cited with 
approval, in State v. Sandusky, 46 Mo. 377; Tyson v. Sanderson, 
45 Ala. 364. 

In Carter v. Thorn, 18 B. Mon. 613, it was decided that, upon 
the breach of the condition of a penal bond, the penalty becomes 
in law a debt due; and the obligors can discharge themselves 
from liability, when the damages resulting from the breach exceed 
the penalty, by the payment of the penalty alone. But, if the 
damages in such case be not paid on the happening of the breach, 
interest will be allowed until they are paid.? 

JOHN PROFFATT. 
San Francisco. 


1 To the same point are Hughes v. Wickliffe, 11 B. Mon. 202; Carter v. Carter, : 
4 Day, 80; 2 Greenl. on Ev. 263, citing Harris v. Clap, 1 Mass. 308; Pitts v. Tilden, 
2id. 118; Warner v. Thurlo, 15 id. 164. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR AUGUST, 
SEPTEMBER, AND OCTOBER, 1877. 


ADMINISTRATOR. — See Executors AND ADMINISTRATORS. 
APPOINTMENT. — See Power; Trust, 1. 


ASSIGNMENT OF Suit. 

A creditor of a company began a suit for winding it up, and then assigned 
his claim and the right to proceed in the winding-up proceedings to a share- 
holder in the company, who undertook to carry on the suit. Held, that such 
a proceeding could not be allowed. — In re Paris Skating Rink Co. 5 Ch. D. 


959. 
ATTORNEY AND CLIENT. — See So.iciTor. 


BAILMENT. 

Plaintiff (in each case) left his bag, worth more than £10, at the cloak-room 
of defendant’s station, and received a ticket therefor, on the face of which 
was the date and number of it, and the time of opening and closing the cloak- 
room, and the words: ‘‘ See Back.’’ On the back it was stated that the com- 
pany would be responsible only to the amount of £10. There was also a 
notice to this effect hung in the cloak-room, in a conspicuous place. The 
judge left these questions to the jury: ‘‘1. Did the plaintiff read or was he 
aware of the special condition upon which the article was deposited? 2. Was 
the plaintiff under the circumstances under any obligation, in the exercise of 
reasonable and proper caution, to read or make himself aware of the condi- 
tion?’? Both questions were answered in the negative, and the judge ordered 
judgment for plaintiff. Held, that there must be a new trial. — Parker v. 
The South Eastern Railway Co.; Gabell vy. The Same; s. c.1C. P. D. 618; 
11 Am. Law Rev. 275. 


Bankruptcy. — See DeTINvE; Proxy; SET-oFF. 
Bastarpy. — See EvipENcE, 2. 


BEQuegESsT. 


1. Will in the following words: ‘‘I. . . bequeath to G. all that I have power 
over, — namely, plate, linen, china, pictures, jewelry, lace, —the half of all 
valued to be given toH. .. . The servants . . . to have £10, and clothes 
divided among them, also all kitchen utensils.’”” The testatrix had money 
and much other personal property besides that specified in the will. J/eld, 
that the will covered all the personal property of the testatrix.— King v. 
George, 5 Ch. D. 627; s. c. 4 Ch. D. 435; 11 Am. Law Rev. 685. 

2. Testator gave ‘all debts and sums of money . . . dueme.. . by B. 
unto the said B., his executors, administrators, and assigns,’ &c. ‘* And I 
direct that the said trustees . . . shall give and execute unto him or” his 
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executors, &e., ‘‘a good and effectual release,’’ &. At the date of the will 
and at the date of the testator’s death, B. owed him £50, and B. and his 
partner G. owed him jointly £300, and jointly and severally £2,300. Held, 
that the words of the will covered only the private debt of £50.— Ex parte 
Kirk. In re Bennett, 5 Ch. D. 800. 
See Lecacy, 1, 2. 
Bru or Lavina. 

One hundred barrels of oil and one hundred and six palm-baskets, 
consigned to defendants, were shipped under a bill of lading signed by 
plaintiff, containing the clause: ‘‘ Not accountable for rust, leakage, or 
breakage.’? Some of the oil escaped and caused damage to the baskets, 
In an action for the balance of freight, the consignees set up a counter- 
claim for this damage. Held, that the exemption in respect of leakage did 
not extend to the damage caused by the oil which leaked out. — Thrift y, 
Youle, 2 C. P. D. 482. 

See EquitaBLr CHARGE. 

AND NorEs. 

Testator drew a check, a few days before his death, payable to his wife or 
her order. She indorsed it and deposited it with foreign bankers, and drew 
against the amount. The checks were not presented for payment at the bank 
on which they were drawn until after the death of the testator. Held, a good 


donatio causa mortis. — Rolls v. Pearce, 5 Ch. D. 730. 
See EquiTaBLe CHARGE. 


Breacu or Trust. — See Trust, 2. 
CHARITABLE Bequest. — See Leaacy, 1. 
Cnreck. — See Brtts anp Nores. 
CLoAK-room Ticket. — See BArILMENT. 


ComMPANny. 


1. Ata general meeting of the shareholders of a company, B., who owned 
no stock, was unanimously elected director. The shareholders at the time 
consisted of seven directors of the company, and there were no others. The 
articles of the company provided that no person who had not owned twenty 
shares for two months should be eligible as director, unless he had been recom- 
mended by the board of directors. B. refused to act, but the company sent 
him an allotment of twenty shares. On an order to wind up the company, — 
held, that B. was not a contributory. — In re East Norfolk Tramways Co.,5 
Ch. D. 963. 

2. In the articles of a company, it was provided that no person should be 
qualified for director who was not the holder of fifty shares. The board of 
directors afterwards undertook to elect H. a director, though he had no stock. 
He attended two meetings, and then resigned. In the winding up, it was at- 
tempted to make him a contributory to the extent of fifty shares. Held, that 
he could not be made a contributory, and that his election as director was 
void. — In re Percy § Kelly Nickel, Cobalt, and Chrome Iron Mining Co., 5 Ch. 
D. 705. 

See AssSIGNMENT OF SuiT; ForFEITURE, 1. 
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ConpiT10on. — See Contract; SALE; STATUTE OF FRAUDS, 3. 
ConpiTI0Nns on Ticket. — See BAILMENT. 


CONSIDERATION. 

J., a widower, on his second marriage, assigned leasehold property to 
trustees on trust for himself for life, remainder to-his son by his former mar- 
riage, and afterwards sold the same leasehold to plaintiff. The latter applied 
to have the settlement declared voluntary, under 27 Eliz. c. 4, and conse- 
quently void. Held, that it was a conveyance for consideration, inasmuch as 
the lease might have been one which it was worth while to get rid of. — Price 
y. Jenkins, 5 Ch. D. 619. 

See SETTLEMENT; STATUTE OF FRAUvpDs, 1. 


ConsTRUCTION. 


1. By act of Parliament, coal-mining companies have power to make rules by 
which persons employed in and about the works shall be governed. The H. 
mine had a regulation that workmen could discharge themselves at a moment’s 
notice, and another by which no one “employed in and about the works” 
could ascend the pit except with the permission of the hooker-on, or before 
two o’clock of the afternoon turn. The respondents discharged themselves 
at eight o’clock in the morning, and against the orders of the hooker-on 
ascended at one o’clock. Held, that they could be convicted of a violation of 
the-special rule in spite of having discharged themselves. — Higham v. Wright 
dal. 2C. P. D. 397. 

2. 10 Vict. c. 15, § 6, authorizes certain gas companies to lay down their 
pipes in the street, and § 7 provides that ‘‘ nothing herein shall authorize ’’ 
them ‘‘to lay down or place any pipe . . . into, through, or against any 
building or in any land, not dedicated to the public use, without the consent 
of the owners or occupiers thereof.’’ Certain arches of masonry, under a 
road which ran by the plaintiff’s premises, used by him for storage purposes, 
were broken into and damaged by a gas company, in laying pipes. Held, 
that the arches were ‘“ buildings ’’ within the meaning of the act. — Thompson 
v. The Sunderland Gas Company, 2 Ex. D. 429. 

3. Authority to trustees in a will to invest in ‘‘ funds of the Government 
of the United States of America, or of the Government of France, or any 
other foreign Government,’’ held to justify investment in New York, Ohio, 
and Georgia bonds. — Cadett v. Earle, 5 Ch. D. 710. 

See Bequest, 1, 2; Contract; INsuRANCE, 1; JuRispicTion, 1; LANp- 
LORD AND TENANT, 2; PowrER; WILL, 1, 2. 


ConTRACT. 


Contract by defendants to buy from plaintiffs 600 tons of rice, to be 
“shipped ’? at Madras, in the months of March "** April, 1874, per ship 
Rajah. 7,120 bags of the rice were put on board the Rajah between the 23d 
and 25th of February, and three bills of lading therefor were signed in Feb- 
truary. Of the remaining 1,080 bags, 1,030 were put on board February 28, 
and the rest March 3; and the bill of lading for the 1,080 bags bore the latter 
‘date. There was evidence that rice put on board in February was as good as 
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that put on board in March or April. Held, that the contract had not been 
complied with, and the defendants were not bound to accept the rice. — Bowes 
v. Shand, 2 App. Cas. 455; s. c.1Q. B. D. 470; 2 Q. B. D. 112; 11 Am, 
Law Rev. 279, 689. 
See SALe. 
ContrisuTion. — See InsuRANCE, 2. 
ContripuTory. — See Company, 1, 2. 
ConTrRiIbuTORY NEGLIGENCE. — See NEGLIGENCE, 2. 


*ConvEYANCE. — See VENDOR AND PURCHASER. 


CopyHoLp. 

The lord of a manor entered on the land of a tenant by copyhold, and 
excavated for minerals. The copyholder, who was only a reversioner, applied 
for an injunction and for damages. When the suit was begun, the excavations 
were not stopped, but the digging went on until all the mineral had been 
taken out and carried away. At the time of the hearing, the work had been 
finished, the excavations filled up, and the surface of the ground restored. 
Held, that the suit could be maintained, and that the measure of damages was 
the gross value of the minerals, less what a stranger would have charged for 
mining them, including his reasonable profit. — Attorney-General v. Tomline, 
5 Ch. D. 750. 

Covenant. — See Lrasg, 1. 
CoverturE. — See Husspanp AND 1, 2. 
DamaGes. — See INsuNCTION, 1; STATUTE. 
DaMAGEs, MEASURE oF. —See MEASURE OF DAMAGES. 
Dest. — See Bequest, 2; Legacy, 2. 
Decree Nist. —See HusBAND AND Wirr, 1. 


DEMURRER. 

10 Geo. IV., c. 54, § 27, incorporated by 6 & 7 Wm. IV. c. 32, § 4, pro- 
‘vides that the rules of all friendly building societies shall specify whether 
disputes between a member and the society shall be settled by reference to 
the justices for the county or to arbitrators. A member of such a society 
alleged that by the rules of it a member desiring to withdraw could receive 
back his subscriptions on giving three months’ notice; that he gave such 
notice, and there became due him a certain sum which the society had not 
paid him. Demurrer to this statement held good, as it must be presumed that 
the rule for reference prescribed by the statute existed in this case. — Huckle 
vy. Wilson, 2 C. P. D. 411. 

DETINUE. 

W. hired a mare of D., and neglected to return her on demand of D. D. 
sued him in detinue, and got judgment. W. still neglected to return the 
mare, and Dec. 6 he filed a liquidation petition. Later in the day, D. had 
his costs in the detinue suit taxed, and at the same time had notice of 
W.’s petition. Subsequently he got execution, and, finding the mare, had 
the sheriff seize her under a fi. fa. Held, that D. was entitled to the mare. — 
Ex parte Drake. In re Ware, 5 Ch. D. 866. 
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Director. — See Company, 1, 2. 
Discretion. — See Execurors AND ADMINISTRATORS. 
Divorce. — See AND WIFE, 1. 
Domestic RELATIONS. — See HusBAND AND WIFE. 
Donatio Causa Mortis. — See Bitts AND NOrTEs. 


EquiITABLE CHARGE. 

A. consigned coffee to M., L., & Co., and drew bills on them at ninety days, 
payable to the order of B., who negotiated them to the plaintiff R. M.,L.,& 
Co. refused to accept the bills, and plaintiff had them protested, and held 
them for maturity. There was nothing on the bills to show that they were 
drawn against any particular consignment. A., hearing of the refusal to ac- 
cept, wrote to S., June 17, 1874, asking him to take charge of the consign- 
ment, realize on it, get from M., L., & Co. the names of the holders of the 
bills, honor the bills, and, if they were not sufficient in amount, to telegraph 
for the balance; and, in general, to conduct the matter so that A.’s reputation 
would not suffer. The bills became due Aug. 15; and, the day before, S. wrote 
to R., giving the amount of the bills, and saying, ‘‘ Please take notice that I 
expect to receive from M., L., & Co., early next week, delivery of the coffee 
sent by drawer against the above, and that I will then again write you on this 
subject.”” Aug. 17,8. got the warrants for the coffee from M., L., & Co., and 
wrote to R. to that effect, referring to his letter of Aug. 14, and saying he 
should dispose of the coffee as instructed by A., and in due time would send 
R. further particulars. The same day, M., L., & Co. attached the coffee in an 
action in the Lord Mayor’s Court against E., A., & Co., who, they alleged and 
had been informed by A., had an interest in the coffee, but whom S. had had 
no dealings with. S. gave R. notice of the proceedings, and the latter filed 
his bill against A., S., and M., L., & Co., to have the coffee declared specifically 
appropriated to satisfy the said bills, and for an injunction. Held, reversing 
the decision of Haun, V. C., that A. had given S. authority to create an equi- 
table charge on the goods, and that S. had acted upon that authority, and that 
R. could therefore maintain the suit. — Ranken v. Alfaro, 5 Ch. D. 786. 


Estorre.. — See LANDLORD AND TENANT, 1. 


EvipENcE. 

1. April 16, 1874, the respondent brought an action against the appellants 
on a policy of insurance of one N., dated Sept. 28, 1863. N. disappeared in 
May, 1867, and a sister and brother-in-law testified that none of his family 
had heard any thing of him since that time, but his niece said she had 
seen him in December, 1872, or January, 1873, when she was standing in a 
crowded street in Melbourne ; that she started or turned to speak to him, but 
before she could do so he was lost in the crowd. She had told this cireum- 
stance to N.’s other relations. The jury informed the court that they did not 
consider this evidence conclusive that she had seen N. Counsel for plaintiff 
asked the court to instruct the jury ‘‘that there was evidence that N. had 
been absent seven years without being heard of, and that he had not been 
heard of if’? the niece ‘* was mistaken in believing that she had seen him ;”” 
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and if the jury thought she was mistaken, then N. might be presumed dead, 
having been absent more than seven years without being heard of. This wag 
refused, and the court instructed the jury, inter alia, as follows: ‘ You can. 
not say that a man has never been heard of, when in the first place one of hig 
nearest relations says she saw him . . . within three years; still less . . , 
when every member of the family states that they heard’ so. ‘ You cannot 
have any one called who saw him die or saw him buried. You have there. 
fore no direct evidence except that he was alive three years ago. . . . You 
have no evidence whatever upon which you could found the presumption that 
he is dead, that is, that he has never been heard of by any of his relations for 
the space of seven years, when you find that every one of the relatives heard 
that he was alive.’’ The court added that the presumption of death was 
removed by the most positive evidence, and, finally: ‘* Under these circum- 
stances, unless you are prepared to find that he was dead in April, 1875, 
and find it upon evidence which tends to prove directly the contrary, and 
in the absence of that evidence upon which alone the presumption should be 
raised of his death, your verdict ought to be for the defendant.’’ Held, by 
the Court of Appeal a misdirection, and on appeal to the House of Lords the 
Lords were divided, and the holding of the Court of Appeal remained undis- 
turbed. — Prudential Ins. Co. v. Edmonds, 2 App. Cas. 487. 

2. By the Bastardy Laws Amendment Act, 1872, § 4, if the statement of 
the mother as to the paternity of the child be “ corroborated in some material 
particular by other evidence,”’ the man charged with the paternity may be 
adjudged to be the putative father. Held, under this provision, that evidence 
of acts of familiarity between the parties amounted to such corroboration, and 
should be received, although such acts took place at a time before the child 
could have been begotten. — Cole v. Manning, 2 Q. B. D. 611. 

See FatsE Prerences; LANDLORD AND TENANT, 1; MortGaGe; 
LIGENCE, l. 


EXEcuTORS AND ADMINISTRATORS. 


Bequest of personal property to executors to divide it equally among four 
persons. A part of the property was at testator’s death in three second mort- 
gage bonds of the Atlantic and Great Western Railway Company of America, 
of uncertain value and rapidly falling. At that time they were worth £153 
each. They rapidly fell until fifteen months afterwards two of them were sold 
for £52 each, and the one remaining unsold was worth at the time of the suit. 
£20. One of the legatees had urged the executors to dispose of the bonds 
earlier, but the executors said they held them in the honest expectation that 
they would rise. Held, that the executors could not be required to make good 
the loss. — Marsden v. Kent, 5 Ch. D. 598. 


PRETENCES. 
Case stated on the conviction of one C. for falsely pretending that he was 
a responsible dealer in potatoes, and had credit as such, whereby one G. was 
induced to forward him large quantities of potatoes. The evidence consisted 
of the following letter from C. to G.: ‘Sir, — Please send me one truck 
‘regents and one rocks as samples, at your prices named in your letter ; let 
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them be of good quality, then I am sure a good trade will be done for both of 
us. I will remit you cash on arrival of goods and invoice. P. 8S. I may say 
if you use me well, I shall be a good customer. An answer will oblige, saying 
when they are put on.’’ Held, that the conviction was correct. — The Queen v. 
Cooper, 2 Q. B. D. 510. 
Fire Insurance. — See InsuRANCE, 2. 
Fore1iGN GOVERNMENT. — See ConstTRUCTION, 3; JURISDICTION, 2. 


ForFEITURE. 


1. Ina notice by the secretary of a company to a shareholder to pay an 
overdue call or assessment, the latter was notified to pay the call with five per 
cent interest from the day when the call was voted, or he would forfeit his 
stock; whereas the rules of the company prescribed interest in such cases only 
from the day when the call became payable. Held, that such notice was 
invalid, and no forfeiture took place. — Johnson vy. Lyttle’s Iron Agency, 5 Ch. 
D. 687. 

2. Claim of forfeiture of the British ship A. in violation of the Merchant 
Shipping Act, 1854, s. 103, subs. 2, in that the owner on the 18th of July, 
1874, falsely represented that said ship had been sold to foreigners, in conse- 
quence of which representation she was stricken from the registry. A for- 
eigner entered an appearance and set up that on July 6, 1876, he became bona 
fide owner of said ship without having any knowledge of the transactions 
alleged in the complaint. Held, that the forfeiture was immediate upon the 
false statement of July 18, 1874, and a demurrer to the foreigner’s statement 
of defence was sustained. — T’he Annandale, 2 P. D. 179. 

See LEASE, 2. 


Fravups, STATUTE or. — See STATUTE OF FRAuDs. 


HusBAND AND WIFE. 


1. After a decree nisi for divorce from her husband obtained by the plain- 
tiff, the defendant seized and took divers goods as the property of the plaintiff. 
Afterward the decree nisi was made absolute, and the plaintiff subsequently 
brought this action for illegal seizure of the goods. Held, that the plea of 
coverture of plaintiff pleaded by defendant was proved. — Norman v. Villars, 
2 Ex. D. 359. 

2. O. was a clothier, and lived with his mother, but owned another house 
near by, where in 1855 he installed the defendant as housekeeper, and soon 
after engaged to marry her. In 1861, she began on a small scale the business 
of fruit-preserving. The business gradually increased until it became a large 
wholesale business. In 1874, O. married her, and went to live with her in the 
house she had occupied. She had carried on the business before the marriage 
entirely as her own, with her own means, and kept her own bank account, 
and at the date of the marriage she had over £1,500 on deposit. The hus- 
band’s account at the same bank was overdrawn, and without his knowledge 
she drew from her account and deposited the amount to his to make good the 


_ deficit. After the marriage she continued to carry on the business in her 


maiden name as before, and he did not in any way interfere with it, but 
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always referred customers to her. He died intestate, and she claimed the 
business as her own; but his sister applied for administration on it as his, 
Held, that the widow was entitled to the whole capital and stock in trade of 
the business as her own. — Ashworth v. Outram, 5 Ch. 923. 
See SETTLEMENT. 

Inrant. — See Leaacy, 3. 


INJUNCTION. 

1. In a suit by one riparian proprietor against another farther up the stream 
for polluting it to the injury of the plaintiff, an injunction was asked for and 
also an inquiry as to damages. The defendant claimed that only damages 
should be awarded as in the case of obstruction of light and air. An injune- 
tion was granted. — Pennington vy. Brinsop Hall Coal Co., 5 Ch. D. 769. 

2. 18 and 19 Vict. c. 128, § 9, forbids burials within one hundred yards of 
a dwelling-house. The plaintiff applied for an injunction to restrain the 
defendant from using a field, or any part thereof as a cemetery, some portion 
of which field was within one hundred yards of plaintiff's dwelling. It ap- 
peared that, in 1865, defendant obtained from the Secretary of State permis- 
sion so to use his field, but had not been able to act on the permission; that 
he had recently tried to form a company for the purpose, but had failed; that 
he did not intend to use any of the land within one hundred yards for burials 
without the plaintiff’s consent ; that he had offered to give two months’ 
notice to defendant whenever he proposed to act at all in the matter; and that 
the defendant had offered to suspend proceedings if the plaintiff would agree 
not to use any of the field fora cemetery. Bacon, V. C., granted a temporary 


injunction. Held, that the injunction must be dissolved.— Lord Cowley v. 
Byas, 5 Ch. D. 944. 


See TRADEMARK. 

INSURANCE. 

1. Under a policy on ‘‘ commission and profit ’’ on ‘‘ ship and ships, steamer 
and steamers,’’ occurred the clause: ‘* Warranted free from all average, and 
without benefit of salvage, but to pay loss on such part as shall not arrive.” 
The ‘* commission and profit’? referred to was that on goods shipped ona 
British ship. By 19 Geo. II. c. 27, § 1, it is provided that ‘* no assurance. .. 
shall be made . . . on any ship . . . belonging to his Majesty or any of his 
subjects, or on any goods . . . on such ship, . . . interest or no interest, . . . 
or without benefit of salvage to the assurer; and every such assurance shall be 
null and void.’’ Held, that under this statute the assured on the above policy 
could recover neither for the loss nor the premium paid. — Allkins et al. v. Jupe, 
2C. P. D. 375. 

2. B. & Co., wharfingers, effected insurance with the plaintiff and the de- 
fendant company by ‘* floating ’’ policies, on grain and seed belonging to R. & 
Co. and stored with B. & Co. R. & Co. also effected insurance on the same 
property with the plaintiff company. All the policies contained this condi- 
tion: “If at the time of any loss or damage by fire, . . . there be any other 
subsisting insurance or insurances, whether effected by the insured or by any 
other person, . . . this company shall not be liable to pay or contribute more 
than its ratable proportion of such loss or damage.’ There were also the 
usual conditions of average in all the policies. B. & Co., by the custom of 
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London, were responsible for the goods to the owners as though common car- 
riers. By a fire on their wharf, grain belonging to R. & Co., among other 
grain, was destroyed. B. & Co. were paid in full on their policies, and this 
suit was brought to fix the liability of the companies among themselves. 
Held, that the underwriters on the policies procured by B. & Co. were alone 
liable; those on the policies procured by R. & Co. were not liable to con- 
tribute. — North British Mercantile Ins. Co. v. London, Liverpool, & Globe Ins. 
Co., 5 Ch. D. 569. 

3. The defendant was underwriter for £1,200 on plaintiff’s ship, valued in 
the policy at £2,600. The cost of repairing certain damage by sea was, after 
deducting one-third new for old and some particular average charges, £3,178 
lls. 7d., and the salvage and general average charges paid by plaintiff were 
£519. The agreed value of the ship when insured was £3,000, when dam- 
aged, £998, after repairs, £7,000; which last sum was, even after deducting 
the cost of certain new work not charged against the underwriter, much more 
than the original value of the ship. Held, that the liability of the under- 
writer was to be measured by the cost of repairs, even though thereby he might 
be liable for more than a total loss with benefit of salvage. — Lohre v. Aitchison, 
2Q. B. D. 501. 

IntenTION. — See Mor1GaGe. 


JURISDICTION. 


1. The Admiralty Jurisdiction Act (24 Vict. c. 10, § 7) enacts that ‘‘ the 
High Court of Admiralty shall have jurisdiction over any claim for damage 


done by any ship.’’ This action was brought by the widow of a mariner 
killed in the collision between the steamer Strathclyde and the German ship 
Franconia in the straits of Dover, and for which the ship was to blame. 
Held, on appeal, that the Admiralty Court had jurisdiction in a case of dam- 
age for loss of life, under the act.— The Franconia, 2 P. D. 163. 

2. The republic of Peru issued bonds for the payment of which were 
pledged the customs dues of the republic, the national credit thereof, with 
the hypothecation of all its real property, certain railways, and especially the 
surplus proceeds of all the guano imported into Great Britain and the United 
States each half-year, until the interest and payments on the bonds for that 
half-year were satisfied. There was default in the payment of the interest, and 
the plaintiff, holder of some of the bonds, brought suit against the defendants, 
agents of the Peruvian government, to compel the latter to apply the proceeds 
of guano held by them to the payment of the interest and the amortization of 
the bonds. The defendants alleged a lien of their own on the guano in their 
hands. Plaintiff offered to make the government of Peru a party, but the 
latter laid no claim in any way to the property in the hands of the defendants. 
Defendant demurred, on the ground that the court had no jurisdiction, inas- 
much as the defendants were mere agents of Peru, and the latter was a neces- 
sary party. Demurrer held good. — Twycross v. Dreyfus, 5 Ch. D. 605. 


LANDLORD AND TENANT. 


1. Plaintiffs let a house to the defendant for seven years from Lady Day, 
1868. Defendant entered and occupied till the autumn of 1868, when he left 
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for America, leaving the key with an agent with orders to dispose of the 
premises, if possible, or to make the best terms he could with the plaintiffs for 
a surrender. The agent gave up the keys to the plaintiffs in December, 1868, 
At the beginning of 1869, notices that the house was to let appeared in the 
windows, by plaintiffs’ authority, and they attempted to let the house; and, 
during 1870, some of the plaintiffs’ workmen in their business occupied the 
house a part of the time. In March, 1872, the house was let, and plaintiffs 
brought action for the rent up to that time. Held, that there was no evidence 
of a surrender of the defendant’s lease by operation of law. — Oastler v. Hen- 
derson, 2 Q. B. D. 575. 

2. Document signed by plaintiff and defendant, as follows: ‘Jan. 26, 
Hand agrees to let, and Hall agrees to take, the large room, &c., from 14th 
February next until the following Midsummer twelve months, and with right 
at end of that term for the tenant, by a month’s previous notice, to remain on 
for three years and a half more.’’ Held, reversing the decision of the Ex- 
chequer Division, that the contract must be divided, and that it contained an 
actual demise, with a stipulation superadded that the tenancy should on notice 
be renewed for three years and a half at the tenant’s option. — Hand vy. Hall, 
2 Ex. D. 355; s. c. 2 Ex. D. 318; 12 Am. Law Rev. 98. 

8. The defendant let F. a house under a lease by which F. was to do all the 
repairs, with certain exceptions. The house was, at the time of the lease, in 
good repair, and the lease contained no stipulation that defendant should 
do any repairs. During the tenancy, owing to a portion of the house included 
in the exceptions being out of repair, a chimney-pot fell on the head of plain- 
tiff, who was a servant of F., and injured him. Held, that he could not re- 
cover of the defendant. — Nelson v. The Liverpool Brewery Co., 2C. P. D. 311. 

See Leasg, 2. 


LEASE. 


1. B. conveyed an eating-house in lease, and covenanted that he would not 
let any house in that street ‘‘for the purpose of an eating-house ;”’ but it 
was provided that the covenant should not bind B.’s heirs or assigns. He 
then let another house in the street, and the lessee covenanted with him that 
he would not carry on any business there without a license from B. Both 
leases were assigned, and the assignee of the first brought suit against the 
assignee of the second and B., to restrain them respectively from carrying on 


or allowing to be carried on the business of an eating-house. Held, that B.'s _ 


covenant was not broken, and the assignee of the second lease could not be 
restrained. — Kemp v. Bird, 5 Ch. D. 974; s. c. 5 Ch. D. 549; 12 Am. Law 
Rev. 98. 

2. A lessee covenanted to make repairs, upon six months’ notice. Notice 
was duly given Oct. 22, 1874, and the lessee replied, asking if the lessor would 
purchase the short leasehold interest remaining. The lessor replied, asking 
the price; and the lessee answered, giving it. Dec. 31, 1874, the lessor re- 
plied that, having regard to the condition of the leased premises, the price 
was too high, and asked a reconsideration of the question of price; and stated 
that he should be glad to receive a modified proposal. In January, 1875, the 
lessor wrote the lessee, asking for the rent, and made some inquiry arising out of 
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their relations. The lessee replied, giving the information. April 13, 1875, 
the lessor wrote the lessee, saying the time for repairs would expire April 21, 
1875. ‘The repairs were completed about June 15, 1875. April 28, the lessor 
began an action of ejectment for failure to repair according to the covenant. 
Held, that the lessee was entitled to equitable relief from forfeiture, on the 
ground that the negotiations following the original notice to repair had the 
effect of suspending the operation of that notice till Dec. 31, from which time 
the lessee had, accordingly, six months to repair. — Hughes v. The Metropolitan 
Railway Co., 2 App. Cas. 439; s. c. 1 C. P. D. 120; 10 Am. Law Rev. 703. 
See LANDLORD AND TENANT, 1, 2. 


LEGAcy. 


1. Testator left a fund in trust to keep in repair a certain tomb, and, when 
the surplus income reached £25, to pay the balance above £20, from time to 
time, for the relief of three poor persons in each of the parishes of C. and S. 
Held, that, as the provision about the tomb was void, the whole income should 
be applied to the second object. — Jn re Williams, 5 Ch. D. 735. 

2. A testator, after certain specific bequests, proceeded: ‘I direct that my 
.. . debts, including a debt of £300 owing from me to my daughter Jane, be 
paid.”’” He owed his daughter Jane only £150. Held, that an intention to 
make Jane a bequest could not be understood, and that she was not entitled 
to the other £150. — Wilson v. Morley, 5 Ch. D. 776. 

3. 23 & 24 Vict. c. 145, § 26, provides that, where property is held by 
trustees in trust for an infant, either absolutely, or contingently on his attain- 
ing the age of twenty-one years, it shall be lawful for the trustees to apply 
towards his maintenance or education ‘* the whole or any part of the income 
to which such infant may be entitled in respect of such property.” Testator 
left property in trust to pay his daughters, while under age and unmarried, 
£50, each, yearly, and to his sons (except the eldest), while under twenty-one, 
alike sum; and to accumulate the surplus to become part of his residuary 
estate. He gave £4,000 to each of his sons (except the eldest), when they 
should become twenty-one, and a like sum to each of his daughters, when 
they should become twenty-one or marry. He made his eldest son residuary 
legatee. Held, reversing the decision of Haut, V. C., that the legacies to 
the daughters bore no interest till they were due, and that, therefore, neither 
at common law nor under the statute could the trustee be ordered to apply 
any of the income from said legacies to the support of the daughters under 
age, even though the £50 given for that purpose was insufficient. — Jn re 
George (an Infant), 5 Ch. D. 837. 

See Bequest, 1. 


Lire-Estatr. — See WILL, 2. 
Lire InsurANCE. — See EvipEnce, 1. 
Limitations, STATUTE OF. — See STATUTE OF LIMITATIONS. 
Marine InsurANcE. — See INSURANCE. 
MarriaGe. — See Res ApJupDIcATA. 
Marrirp Woman’s Property Act. — See Huspanp WIFE, 2. 
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MAsTER AND SERVANT. 

1. The defendant’s servant, with his master’s horse and wagon, was em- 
ployed to take out beer for defendant to customers, and on his way home he 
called for empty casks, for which on delivery to his master he received 1d, 
apiece. On March 5, 1875, he took the horse and wagon, without his master’s 
knowledge, and carried a child’s coffin to a relative’s house. On his way 
home, he picked up a couple of empty casks, and subsequently negligently 
came in contact with the plaintiff’s cab, and damaged it. On his arrival 
home, he received his usual fee for the empty casks. Held, that he was not 
in the discharge of his ordinary duties when the injury happened, and the 
master was not liable. — Rayner v. Mitchell, 2 C. P. D. 357. 

2. The plaintiff was employed by a contractor, engaged by the defendants 
to do certain work on their road, in a dark tunnel on a curve, where traing 
were passing at full speed without any signal every ten minutes and the 
workmen could not know of the approach of the train until it was within 
thirty yards of them. There was just room enough between the rail and the 
wall for the men to get out of the way. No lookout was stationed, though it 
appeared that, on a previous occasion, when repairs were going on, there had 
been one. Plaintiff had worked in this place a fortnight, and, while reaching 
out across the track for a tool, he was struck and hurt by a train of defendant. 
The jury found negligence in defendant, and awarded £300 damages. Held, 
on appeal (Metuisn and BaGattay, L. JJ. dissenting), reversing the decision 
of the Court of Exchequer, that the plaintiff must be held to have been aware 
of the extraordinary risk he was running, and the defendants were not liable 


for injury resulting from his voluntary exposure. — Woodley v. The Metropolitan 
District Railway Co., 2 Ex. D. 384. 


See Construction, 1; NEGLIGENCE, 1. 


MEAsURE OF DAamAGEs. — See CopyHoLp. 
MercHANT Act. — See Forrerrurs, 2. 
Mispirection. — See EvipEnce, 1. 


MorrTGaGeE. 
A., a first mortgagee, and plaintiff in this suit, foreclosed, making the 
mortgagor and N., the second mortgagee, parties. Subsequently, the mort- 
gagor went into bankruptcy, and A. purchased the equity from the trustee. 


The trustee assigned the mortgaged property to A. ‘in consideration of - 


£1,380, retained by the said”’ A., ‘in full satisfaction of the said sum’? due, 
and of £20 paid the trustee by A., ‘subject to the aforesaid claim of the 
said’? N. The value of the property was not more than £1,380; and N. 
claimed that the effect of the above transaction was to extinguish A.’s claim, 
and to let in his own second mortgage as a first incumbrance on the property 
in A.’s hands. Held, that there was a plain intention to keep the first incum- 
brance alive, and that N. could not be let in. Toulmin v. Steere (3 Mer. 
210), distinguished. Held, also, by Hat, V. C., that a correspondence be- 
tween the solicitors of A. and the trustee, concerning the purchase, was admis- 


sible as evidence as to the intention to keep alive A.’s mortgage. — Adams Y. 
Angell, 5 Ch. D. 634. 


4. 
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NEGLIGENCE. 

1. The defendant, Cox, was the owner of premises on which he contracted 
with the other defendants to build a house. The outside of the house was 
finished, and the scaffolding which had been erected to protect the public on 
the sidewalk had been taken down. The servant of a sub-contractor em- 
ployed to plaster the interior, moved a tool too near the edge of a plank before 
an open window, and the tool fell out and hurt the defendant passing under. 
The jury found that the scaffolding was properly removed, but found the de- 
fendant contractors negligent in not putting up some other protection, and 
found for the plaintiff. Held, that the defendants were not liable, the acci- 
dent not being one which they could have foreseen. Semble that, if anybody, 
the sub-contractor was liable. — Pearsons v. Cor et al., 2 C. P. D. 369. 

2. The plaintiff, a waterman looking for work, saw a barge belonging to 
defendant being unlawfully navigated on the Thames, by one man alone, and 
remonstrated with the man in charge of it, hoping thereby to be employed to 
assist. The latter referred him to defendant’s foreman, and plaintiff went to 
defendant’s wharf about the matter. While there, a bale of goods feli upon 
him through the negligence of defendant’s servants, and injured him. Held, 
that the plaintiff could maintain an action for injuries. — White v. France, 2 
C. P. D. 308. 

See LANDLORD AND TENANT, 3; MASTER AND SERVANT, 1, 2. 


oe 


Notice. — See Forreiture, 1; 2. 
OxssceNE PuBLicaTion. — See PLEADING AND PRACTICE. 
PartiaL Loss. — See Insurance, 3. 
Parties. — See CopyHoLp. 


PATENT. 


The licensee under a patent cannot call in question the validity of the 
patent during his license, but he may show that the matters in respect of 
which royalties are claimed of him by the patentee are not covered by the 
patent, after the analogy of a tenant, who, though he may not impeach his 
landlord’s title, may nevertheless show that a particular piece of land, which 
he claims, is not comprehended in the lease, but is his under another title. — 
Clark v. Adie, 2 App. Cas. 423. 

See TRADEMARK. 


PersonaL Covenant. — See LEAsg, 1. 


PLEADING AND PRACTICE. 


In an indictment for publishing an obscene book, the title only was set 
forth. The jury found the book obscene, and the defendants moved to quash 
the indictment or to arrest judgment, on the ground that the exact words 
relied on, that is, the whole book, should have been set forth. Motion re- 
fused, with an intimation that the point, being a doubtful one, might, however, 
well be taken in error. — The Queen v. Bradlaugh and Besant, 2 Q. B. D. 569. 

See DemurRRER; Husspanp Anp Wire, 1; InguncTion, 2. 


Possession. — See STATUTE OF FRAvDs, 1. 
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Power. 


Testatrix made a bequest to her daughter for life and at her death, ‘ upon 
trust to pay and apply all the trust moneys, and to assign and transfer the 
security and stock, in and upon which the same shall be then invested, to and 
amongst my other children, or their issue, in such parts, shares, and propor. 
tions, manner and form, as my said daughter . . . shall by deed or will 
direct, limit, and appoint.’’ Held that, under this clause the power was exclu. 
sive and not merely distributive, and the daughter could appoint to a part 
only of the other children, if she saw fit. —Jn re Veale’s Trusts, 5 Ch. D. 622. 

Practice. — See PLEADING AND PRACTICE. 


PRESUMPTION OF Dreatu. — See EvipeEnce, 1. 


Proxy. 

Bankruptcy Rules, 1870, r. 85, provides that the instrument appointing a 
proxy shall be under the hand of the creditor, and in the form given in the 
schedule to the rules. "That form is as follows: ‘‘I appoint C. D., of, &., 
my proxy in the above matter.”” A creditor gave his solicitor a blank proxy 
duly signed, and the solicitor filled in his own name, and undertook to act 
under the proxy. Held, reversing the opinion of Bacon, C. J., that the 
proxy was good. — Ex parte Lancaster. In re Lancaster, 5 Ch. D. 911. 


Raitway. — See BArLMENT; MASTER AND SERVANT, 2. 
REALTY AND PERsSONALTY. — See Trust, 1. 
Rent. — See Statute or Limitations. 


Res Apsupicata. 

In 1842, a suit was brought against a woman for declaration of marriage, 
contracted by the Scotch method per verba de presenti, and by promise subse- 
quente copwa, The suit was decided against the pursuer, who appealed, but 
did not appear, and allowed the case on appeal to be stricken from the rolls 
under a rule of court. In 1875, after the death of the woman, the suit was 
renewed, and claim laid to her property; and it was alleged that the previous 
decision was obtained by fraud and false evidence; the pursuer had newly- 
discovered evidence to offer. Held, that the whole matter was res adjudicata. — 
Lockyer v. Ferryman et al., 2 App. Cas. 519. 


RipaRIAN ProprRIETOR. — See INsJuNcTION, 1. 


SALE. 

July 6, 1876, the defendants, auctioneers, sold to the plaintiff, by auction, 
the reversion in certain stock expectant on the decease of a married lady (then 
in her forty-fourth year, and childless), without issue who should attain the 
age of twenty-one. The conditions of sale were that the purchaser should 
pay a deposit of 20 per cent., and sign agreements to pay the balance on or 
before Aug. 17, when the sale would be completed; ‘‘ but, should the comple- 
tion of the purchaser be delayed from any cause whatever beyond that period, 
the purchasers are (but without prejudice, nevertheless, to the vendor’s rights 
under the seventh or any other condition of sale) to pay interest on the bal- 
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ance. . - until the completion of the purchase.’”? The seventh condition 
provided that, if the purchaser should fail to comply with any condition of 
the sale, he should forfeit his deposit; the vendors might resell the property, 
and the defaulting purchaser be liable to make good any loss. The defend- 
ants could not complete the sale by Aug. 17, but became able the last of No- 
yember, and offered to complete it. Meanwhile, Aug. 19, plaintiff sued for the 
recovery Of his deposit. Held, that time was not of the essence of the con- 
tract, and plaintiff could not recover. — Patrick y. Milner et al.,2C. P. D. 
342. 
SEAWORTHINESS. 

The ship I., while lying in the port of S., in a seaworthy condition, was 
chartered of defendant, by the plaintiff, to proceed to a wharf in said port, 
take on a cargo of cement, and proceed with it to the port of D. While lying 
at the wharf, she became unseaworthy, though without the knowledge of the 
defendant, and, while on the voyage, foundered, and the cargo was lost. The 
jury found the defendant guilty of no negligence. Held, that the warranty of 
seaworthiness attached at the time the ship was loaded and ready to start on 
the voyage, and was not satisfied by her being seaworthy while lying in port 
before the cargo was on board. — Cohn v. Davidson et al., 2 Q. B. D. 455. 

Security. — See SEet-oFrr. 


SET-OFF. 


A party, having collateral security for his debt against a bankrupt, may 
still set it off against a claim due the bankrupt estate from him. — McKinnon 
v. Armstrong Brothers, 2 App. Cas. 531. 


SETTLEMENT. 


Real estate was devised to a woman, with an expression of wish that, in 
case she should marry, she should, before marrying, settle the estate for her 
own use for life, and to such uses as she should by will and notwithstanding 
coverture appoint. She married and had a child, and subsequently joined 
with her husband in a deed, purporting to be in execution of said wish, 
whereby said estate was settled upon certain trusts for her, her husband, and 
their children. Subsequently, the husband and wife mortgaged the estate, 
without informing the mortgagee of the settlement. Held, that the settle- — 
ment was for good consideration, and not void against the mortgagee, under 
27 Eliz. c. 4. — Teasdale v. Braithwait, 5 Ch. D. 630; s. c. 4 Ch. D. 85; 11 
Am. Law Rev. 514. 


SuippiInc AND — See Brit or LapinG; INsuRANCE, 1, 3; 
JURISDICTION, 1; SEAWORTHINESS. 


SoiciTor. 

Under the special circumstances of this case, a solicitor, with a retainer to 
act generally for his clients, was allowed to charge for his professional services 
and expenses on journeys to America and to Paris, not undertaken primarily 
for these clients, or under their special instructions, but on which he got in- 
formation which they afterwards made use of in their matters conducted by 
him.— In re Snell (a solicitor), 5 Ch. D. 815. 
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Speciric — See EquitaBLe CHARGE. 
Speciric PerrorMAnce. — See Statute oF FRAvups, 1. 


STATUTE. 

The principle appearing to have been laid down in Couch v. Steel (3 E. &B. 
402), that, wherever a statutory duty is created, any person who can show 
that he has sustained injuries from the non-performance of that duty can 
bring an action for damage, against the person on whom the duty is imposed, 
questioned by all the judges in Atkinson v. Newcastle Waterworks Co., 2 Ex. 
D. 441. 

See Construction, 1, 2; Demurrer; Evipence, 2; Forrerrure, 2; 
InsuRANCE, 1; Jurisp:cTion, 1; Legacy, 3; Proxy. 


SraTuTe oF Fraups. 

1. K. informed his daughter and her intended husband that he had bought 
a house which should, in the event of the marriage, be his wedding present to 
his daughter. After the marriage, the daughter and her husband entered into 
possession of the house, a lease of which K. had bought, subject to payment 
of certain instalments. K. paid all instalments which fell due in his lifetime, 
and died leaving a sum of £110 still to be paid, which fell due after his death. 
Held, that possession following K.’s verbal promise took the promise out of 
the Statute of Frauds; and that K.’s agreement was to give a house free from 
incumbrances, and that, therefore, the £110 must be paid out of K.’s estate. — 
Ungley v. Ungley, 5 Ch. D. 887; s. c. 4 Ch. D. 73; 11 Am. Law Rev. 503. 

2. In acontract for the purchase and sale of land, the vendor was men- 
tioned only as a ‘trustee, selling under a trust for sale.’”’ Held, sufficient 
under the Statute of Frauds. — Catling v. King, 5 Ch. D. 660. 

3. Eight persons made an agreement to convey certain land to two of their 
number, by an absolute deed, and that they should sell the same in lots, and 
hold the proceeds in trust for the eight. The defendant, in April, 1875, made 
a verbal offer to W., agent of the owners for the sale of the lots, for some of 
them. W. told him that he must purchase subject to certain conditions, 
printed on a plan of the lands, and which W. made known to him. The last 
condition was to the effect that each purchaser should sign a contract embody- 
ing the conditions, and the payment of a deposit and the completion of the 
purchase within two months from the date of the contract. W. promised 
to lay the offer before the ‘* proprietors,’’ and soon after wrote the defendant, 
saying the ‘‘ proprietors’”’ had accepted his offer, and inquiring about his 
wishes as to the title. The next day defendant replied that, unless he was at 
liberty to build or not, the offer had betier be reconsidered. The next day W. 
answered, saying the acceptance was an unconditional one, and defendant 
could do as he pleased about building. Soon after, the defendant wrote, de- 
clining to goon. Ina suit for performance, held, that the use of the word 
‘* proprietors ’’ sufficiently designated the vendors to satisfy the Statute of 
Frauds, but that the signing of the contract, as required in the printed con- 
ditions, constituted a condition precedent to the completion of the contract, 
and therefore the defendant was not bound. — Rossiter vy. Miller, 5 Ch. D. 648. 
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STATUTE OF LIMITATIONS. 

In 1812, land subject to a fee-farm rent was conveyed to the predecessor 
in title of the plaintiff; but, down to 1872, the grantor’s successors continued 
to pay the fee-farm rent. In 1872, the grantor’s successor refused to pay the 
rent, and the defendant, who was entitled to the rent, and who was before 
ignorant that the property had changed hands, demanded the rent of the plain- 
tiff, and, on her refusal to pay, he distrained; and she then brought suit in 
replevin, and set up the Statute of Limitations, 3 & 4 of Will. IV., c. 27, 
$$ 2 & 3, since the payments had not been made by the terre-tenant for more 
than twenty years. Held, that the case did not come within the statute. — 
Adnam v. The Earl of Sandwich, 2 Q. B. D. 485. 


SuB-CONTRACTOR. — See MasTER AND SERVANT, 2; NEGLIGENCE, 1. 
SURRENDER. — See LANDLORD AND TENANT, 1. 
Ticket. — See BAILMENT. 

Time. — See SALe. 


TRADEMARK. 


In 1862, S. C. got a patent for a filter, in the name of himself and his son 
G. C., the plaintiff, then a minor. S. C. died the same year, and G. C. 
carried on the business and sold filters with the label: ‘‘S. C.’s Improved 
Patent Gold Medal Self-cleansing Rapid Water-Filters.’’ In 1865 the patent 
ran out, and in 1867 the plaintiff, then of age, altered his label by inserting 
in it in place of ‘** S. C.’s,’’ ‘‘ G. C.’s,’’ and placing over it a medallion with 
the words, ‘‘ By Her Majesty’s Royal Letters Patent.’”’ In 1876, the defend- 
ants’ relatives and former employees of the plaintiff, began in the same town 
making filters very much like plaintiff’s, but with a label thus: ‘“*S. C.’s 
Patent Prize Medal Self-cleansing Rapid Water-Filters, Improved and Manu- 
factured by W. & Co.”’ Held, dissolving an injunction granted by Bacon, 
V.C., that the label was not a trademark, but a description only, that the 
defendants’ label was not a fraudulent imitation of plaintiff’s, designed to 
cheat the public, and that the plaintiff could have no standing in court by 
reason of the fraudulent representation on his label that the patent was still 
subsisting. — Cheavin v. Walker, 5 Ch. D. 850. 


Trust. 

1. Testator appointed real estate to N. subject to a term of years, vested - 
in trustees, who were directed to raise a sum of money therefrom and to pay 
the income of it to certain life-tenants. This was done, and on the death of 
the life-tenants, who all survived N., held, that the personal representative 
of N. was entitled to the principal of the fund. — Jn re Newberry’s Trust, 5 
Ch. D. 746. 

2. The principle enunciated and applied that all benefits derived by trus- 
tees from the trust-property accrue to the cestuis que trust, even though the 
benefit was secured by the trustees appearing as actual owners; and that, in 
case of breach of trust by trustees for their own benefit, no lapse of time can 
validate the transaction. — Aberdeen Town Council vy. Aberdeen University, 2 
App. Cas. 544. 

See SETTLEMENT. 
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VENDOR AND PURCHASER. 


Trustees for sale of a freehold stipulated that ‘‘ the property is sold and 
will be conveyed subject to all free rents, quit-rents, and incidents of tenure 
and to all rights of way, . . . and all rights and claims of what kind and 
nature soever (if any) of the tenants, without any obligation on the part of 
the vendors to define any such rights or claims.’”’ Held, that they were en- 
titled to have these words inserted in the habendum of the deed, although they 
had not shown that any liability of the sort existed. — Gale v. Squier, 5 Ch. 
625. 

See StatuTe or Fravups, 2, 3. 


VoLtuntary ConvEYANCE. — See CONSIDERATION. 
Warranty. — See SEAWORTHINESS. 


Wit. 

1. A testator, after directing his trustees to convert his estate into money 
and pay his debts and legacies, proceeded: ‘‘ And I declare that the said trus- 
tees may vary the said . . . funds . . . at their discretion, and shall pay the 
moneys and the investment for the time being representing the same, to my 
said wife during her life upon trust for all my children or any child who being 
sons or a son shall attain the age of twenty-one years; or, being daughters or a 
daughter, shall attain that age or marry, and if more than one, in equal shares. 
Provided, also, that the said trustees may after the death of my said wife or 
previously thereto, if she shall so direct in writing, raise any part not exceed- 
ing one-half part of the then expectant presumptive or vested share ”’ of any 
child for his or her advancement. The trustees were empowered to use the 
income ‘‘ after the death of ”’ the wife for the maintenance of the children. 
If no child survived him, and, being a son, attained the age of twenty-one 
years or married, then the trust-fund should go to testator’s brothers and sis- 
ters. Held, that the widow took a life-interest in the fund. — Greenwood v. 
Greenwood, 5 Ch. D. 954. 

2. Testator gave to his executors named all his property in trust to pay his 
debts, legacies, and bequests, with power to convert the whole or any part. 
He gave some legacies, and to his wife £1,500 and all his household goods. 
Then followed certain other bequests to be paid out of the personal, and cer- 
tain others to be paid in certain circumstances out of the real, estate. He 
then directed that, in case he died without children (as he did), after the death 
of his wife the residue of the property should be divided into twelve parts and 
given to the “children and their descendants ”’ of his aunts, the descendants 
to take the portion of their parents; and should there be no children or law- 
ful descendants of any of his aunts remaining at the time these bequests 
became payable, then the portions so bestowed should be disposed of as part 
of the residuary fund. Then followed a direction that the trustees or execu- 
tors need not convert or pay the legacies for two years after his death unless 
they thought best, and that the ‘division of the residuary property’’ need 
not be made till two years after the death of his wife. Then followed pro- 
vision for payment of his wife’s annuity of £700, payable to her under 
their marriage settlement. The testator died in 1837, and the wife in 1876. 
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Held, that only the children and grandchildren of the aunts took, and the wife 
had no life-estate by implication. — Ralph v. Carrick, 5 Ch. D. 984. 
See Bequest, 1, 2; Construction, 3; LeGacy, 1, 2,3; Power ; SEt- 
TLEMENT. 
Winpine Up. — See Company, 1, 2. 
Worps. 
‘* Buildings.’? — See Construction, 2. 
Corroborated in some material particular.’ —See EvipEnceE, 2. 
** Damage done by any ship.’”” — See JurispicTion, 1. 
Descendants.’? — See W111, 2. 
‘¢ Employed in and about the works.’? — See Construction, 1. 
Foreign Government.’? — See ConsTRUCTION, 3. 
‘* Never been heard of.’? — See Evipence, 1. 
Not accountable.’ — See or Lavine. 
Proprietors.’? —See StratuTE oF Fravps, 3. 
Shipped.”? —See ConTRAct. 
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SELECTED DIGEST OF STATE REPORTS. 


{For the present number of the Digest, selections have been made from 
the following volumes of State Reports: 31 Arkansas; 12 Bush (Kentucky); 
57 Georgia; 73 Illinois; 54 Indiana; 66 Maine; 121 Massachusetts; 34 Mich- 
igan; 53 Mississippi; 64 Missouri; 65 New York; 81 and 82 Pennsylvania 
State; 6 South Carolina; 45 and 46 Texas, and the first volume of the new 
series of Texas Court of Appeals Reports (cited as 1 Tex. N. 8.); also from 
94 United States]. 

ABATEMENT. 


The pendency of an action at common law to recover for damages suffered 
by a person deceased, and resulting in his death, is pleadable in abatement of 


a statutory action, grounded on the same tort, to recover damages for his 
death. — Conner v. Paul, 12 Bush, 144. : 


See Granp Jury, 1, 2; Orricer, 1. 
Asuttor. — See Tax, 3. 


ACCOMPLICE. 


A conviction may be had on the evidence of an accomplice, corroborated 
only by that of his wife. — Blackburn v. Commonwealth, 12 Bush, 181. 


Accretion. — See Dower, 2. 


ACKNOWLEDGMENT. 


1. A deputy clerk of court may certify acknowledgments of deeds in his 
principal’s name, without signing his own. — Talbott v. Hooser, 12 Bush, 408. 

2. Where the certificate of acknowledgment of a married woman’s deed re- 
cites that she acknowledged it on being examined apart from her husband, as 
required by law, she may show that the certificate is wholly false, and that 
she never acknowledged the deed at all. — Allen v. Lenoir, 53 Miss. 321. 
But she cannot, admitting the acknowledgment, show, contrary to the certifi- 
cate, that it was in presence of her husband. —Johnston vy. Wallace, ib. 331. 
But see Jett v. Rogers, 12 Bush, 564. 


AcTION. 
1. An action lies for suborning witnesses to testify falsely in defamation of 
the plaintiff’s character, neither the plaintiff nor defendant having been party 


to the action in which such testimony was given. — Rice v. Coolidge, 121 
Mass. 393. 


2. A city established water-works, which any one might connect with his 
house and use, paying rates. The pipes in front of a house were so negli- 
gently laid, near the surface of the ground, that they froze and burst. In an 
action by the owner of the house against the city, held, that he could recover 
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the rates paid while deprived of the use of the water, but not for damage to 
the house or loss of tenants. — Smith v. Philadelphia, 81 Penn. St. 38. 

See ABATEMENT; CARRIER, 1, 3; Conriict or Laws, 5; Eminent Do- 
MAIN, 1; LANDLORD AND TENANT; Maticious ProsEcUTION; MASTER 
AND SERVANT, 1; Party WALL; RELEASE; SLANDER; Tax, 2. 


ADJOURNMENT. — See ConsTITUTIONAL Law (State), 5. 
ADMINISTRATION. — See Executor. 


ADVERSE PossEssIon. 


1. Possession by a corporation cannot be tacked to a previous possession by 
the individuals forming the corporation, organized as a voluntary society for 
the same purposes, so as to make a title by adverse possession. (Dwieur, C. 
dissenting.) — Reformed Church v. Schoolcraft, 65 N. Y. 134. 

2. If A. recover possession of land by execution on a judgment in ejectment 
against B., semble, that the judgment does not relate to the time of action * 
brought, so as to give A., during the intervening time, an adverse possession as 
against C., an independent claimant. — Turner v. Baker, 64 Mo. 218. 

See Prescription, 1, 2. 

AGENT. 

1. A promissory note was made to J. S., cashier, or order. Held, that the 
bank of which he was cashier might sue on the note in its own name, without 
an indorsement by him. — Garton v. Union Bank, 34 Mich. 279. 

2. Defendants’ agent, having authority to issue bills of lading, upon deliv- 
ery to him by M. of a forged warehouse receipt, gave M. bills of lading for the 
goods mentioned in the receipt, knowing that he intended to raise money on 
the bills; and plaintiffs advanced money to M. on the security of the bills. 
Held, that defendants were bound by their agent’s act, and estopped to deny 
the receipt of the goods. (EArt, C. dissenting.) Armour v. Michigan Cen- 
tral R. R. Co., 65 N. Y. 111. 

3. The owner of property offered to pay a broker a certain sum for selling 
it; the broker procured parties to treat for the purchase, and the owner gave 
them time to consider his terms, but, before the time was out, sold the prop- 
erty toa third party. Held, that the broker was entitled to recover the agreed 
compensation. — Reed v. Reed, 82 Penn. St. 420. 

See DamaGgEs, 3. 

ALTERATION OF INSTRUMENTS. 


The maker of a note, after it had been indorsed for his accommodation, 
fraudulently altered it to a larger sum, and procured it to be discounted for 
that sum. Before it was due the fraud was discovered, the original writing 
was restored, and the note duly protested. Held, that the indorser was not 
liable. — Citizens’ National Bank v. Richmond, 121 Mass. 110. 


AMENDMENT. 
1. The court refused to permit a record to be amended six months after 
final decree, so as to show that the cause was one of which the Supreme Court 


of the United States would have jurisdiction on error. — Snell v. Dwight, 121 
Mass. 348. 
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2. The record of an action of ejectment was amended by adding new par- 
ties as plaintiffs, who recovered judgment, the original plaintiffs becoming 
nonsuit, and afterwards brought trespass for mesne profits, in which action 
it was held, that the judgment in ejectment was conclusive only as to their 
title from the time they became parties to that suit, and not from the time it 
was begun. — Kille v. Ege, 82 Penn. St. 102. 

See GRAND Jury, 1. 

ANIMAL. 

1. Action to recover for the killing of plaintiff’s dog by defendant’s dog. 
Held, no defence that plaintiff’s dog was unlicensed, and might, therefore, by 
statute, be killed by ‘‘ any person; ”’ defendant’s dog not being a ‘ person,” 
— Heisrodt v. Hackett, 34 Mich. 283. 

2. In an action to recover for injuries suffered by the bite of defendants 
dog, the plaintiff may recover on proof that the dog was vicious, and that 
defendant knew it, without showing that he had ever before bitten any one. 
— Rider v. White, 65 N. Y. 54. 


APPEAL. 


An order of a State court granting a removal of a cause there pending into 
a United States court is not a final judgment from which an appeal will lie. 
— Durham vy. Southern Life Ins. Co., 46 Tex. 182. 


APPORTIONMENT. 
In the absence of express statute or agreement, no apportionment can be 


made between the days of payment in rents of real estate, nor in interest (the 
principal not being due), on bonds of the United States or of States, munici- 
pal corporations, or railroads, not issued separately for the payment of spe- 
cific debts, but usually bought and held by way of investment. But interest 
on promissory notes of corporations or private persons, such as are usually 
given for money lent, whether secured or not by mortgage or pledge, is appor- 
tionable. — Dexter v. Phillips, 121 Mass. 178. 


ARBITRATION. 


To a bill to wind up a partnership, it is no defence that the articles of 
partnership provide for a reference of disputes to arbitration, and that the 
defendants have always been willing to refer. — Pearl v. Harris, 121 Mass. 390. 


ARRAIGNMENT. — See TRIAL. 
Arrest. —See ConstiruTionaL Law (State), 2; Maxicrous Prosecv- 
TION. 
Arson. 

A servant who sets fire to his master’s house, by his master’s procurement, 
for the purpose of defrauding the insurers, is not guilty of arson. — State v. 
Haynes, 66 Me. 307. 

AssaAuLt. — See LANDLORD AND TENANT. 
AssEssMENT. — See Tax, 3. 
Assumpsit. — See Party-wa._; Tax, 2. 


BELECTED DIGEST OF STATE REPORTS. 


ATTACHMENT. — See ForEIGN ATTACHMENT. 
AvuTREFoIs Convict. — See Larceny. 
BaaGaGe. — See Carrier, 2. 


BANKRUPTCY. 

If a collector of taxes has collected taxes and not paid them over to the 
town, his debt to the town is a fiduciary debt, not barred by a discharge in 
bankruptcy. — Richmond v. Brown, 66 Me. 373. 

See Deep, 1; ForkcLosurE; FrauDULENT PREFERENCE; TIME. 


BETTERMENT. — See Tax, 3. 


BiGamy. 

A married man, whose wife. was living, went through the ceremony of mar- 
riage with another woman, whom he could not lawfully have married had he 
been single, he being a negro and she a white person. Held, that he was 
guilty of bigamy. — People y. Brown, 34 Mich. 339. 


Britt or Lapine. — See AGENT, 2. 


Brits AND Notes. 

A written promise was to pay money in six months, ‘‘or before, if made 
out of the sale of ’’ a certain article. Held, that this was a good promissory 
note, payable absolutely in six months. — Walker v. Woollen, 54 Ind. 164. 

See AGENT, 1; ALTERATION; APPORTIONMENT; INTEREST. 


Bona Five Purcnwaser. —See Conriict or Laws, 1; Estopret, 1, 2. 
Bonp. — See APPORTIONMENT; EstoppeL, 2. 
Broker. — See AGENT, 3. 

BurpEN oF Proor. — See EvipEnce, 1. 


BurRGLARY. 


1. If one peaceably enters a house, with intent to commit felony, and 
breaks out, this is not burglary at common law; and the Stat. 12 Ann. c. 7, 
making it so, is not in force in Pennsylvania. — Rolland v. Commonwealth, 82 
Penn. St. 306. 

2. Semble, that discharging a pistol into a house, with intent to kill a per- 
son within, is indictable as burglary. — Searcy v. The State, 1 Tex. n. 8. 440. 


Buri. 

The by-laws of a cemetery corporation required a written permit from the 
secretary for interments. The officers of the corporation resolved to refuse 
permits for the burial of colored persons. Held, that such refusal was unrea- 
sonable, and void as against persons who were already owners of lots in the 
cemetery. (SHarswoop, J. dissenting.) — Mount Moriah Cemetery Associa- 
tion v. Commonwealth, 81 Penn. St. 235. 

See Manpamvs, 1. 
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By-Law. — See Buriat; ConstirutionaL Law (State), 3; Municrpar 
CORPORATION. 


CARRIER. 


1. The owners of a sleeping-car, who receive pay for particular berths on 
each trip from passengers who have paid their fare on the railroad, no part 
of which fare goes to such owners, are not liable, either as carriers or inn- 
keepers, for money stolen from passengers on their car. — Pullman Palace Car 
Co. v. Smith, 73 Ml. 360. 

2. A railroad is not liable as carrier for a passenger’s baggage after it has 
arrived at its destination, and he has had a reasonable time to take it away; 
and such time is not extended by the fact that he is delayed on the way by 
illness. — Chicago, Rock Island, & Pacific R. R. Co. v. Boyce, 73 Ml. 510. 

3. A mail agent, who is transported free of charge by a carrier, under 
contract with the government, may maintain an action against the carrier for 
negligence whereby he is injured. — Hammond vy. North Eastern R. R. Co.,6 
8. C. 130. 

4. Carriers received goods for transportation, knowing them to be the 
property of the consignor; but without his knowledge, and without trans- 
porting them, delivered them at the place where they received them, on the 
consignee’s order, to a third person. Held, that they were liable to the con- 
signor. — Southern Express Co. v. Dickson, 94 U. S. 549. 

See AGent, 2; ConstiruTionaL Law, 2; DamaGes, 2, 3; Ramroap, 2. 


Cemetery. — See Burtat; MANnpAmvs, 1. 
CHALLENGE. — See Jury, 1, 2. 
Cuarity. — See Corporation, 3. 
MortGace. — See Conriict or Laws, 1. 
Common Carrier. — See CARRIER. 


Conriict or Laws. 

1. A chattel mortgage, duly recorded as required by the law of the State 
where it is made, gives the mortgagee a good title as against a bona fide pur- 
chaser from the mortgagor in another State, whither the mortgagor has re- 
moved the chattels, and where the mortgage is not recorded. — Hall v. Pillow, 
31 Ark. 32. 

2. An ante-nuptial contract was made in Switzerland, where the parties 
lived and intended to remain. Afterwards they came to Illinois, where the 
husband acquired property, and the wife died. Held, that her heirs could 
claim nothing under the contract. — Besse v. Pellochoux, 73 Ml. 285. 

3. By the law of New Brunswick, usurious contracts are utterly void, and 
the lender forfeits principal and interest. A promissory note bearing lawful 
interest was made in that Province, and secured by mortgage of land in 
Maine. After the money was due, illegal interest was exacted for forbear- 
ance to require payment. In a suit to foreclose, held, that the mortgagor 
could not avoid the mortgage, nor reduce the amount due on it by setting off 
the extra interest paid. — Lindsay v. Hill, 66 Me. 212. 
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4. A New York corporation, authorized by its charter to hold real estate, 
and to act as trustee, was appointed by a court in New York trustee under 
the will of a citizen of that State. Held, that it had no power to hold real 
estate of the testator in Illinois. — United States Trust Co. v. Lee, 73 Ml. 142. 

5. A deed was made in Indiana, between citizens of that State, conveying 
land in Missouri. No covenant was expressed, and by the law of Indiana 
none was implied by the words of the deed. Held, that no action lay on a 
covenant of seisin, implied, according to the law of Missouri, by the words 
of the deed. — Bethell v. Bethell, 54 Ind. 428. 


ConsIDERATION. 

A gratuitous subscription, to promote the objects for which a corporation 
is established, cannot be enforced unless the promisee has, in reliance on the 
promise sued on, done something, or incurred some liability; and it is not 
sufficient that others were led to subscribe by the subscription sought to be 
enforced. — Cottage Street Church v. Kendall, 121 Mass. 528. See Low v. 
Foss, ib. 531. A 


CONSTITUTIONAL Law. 


1. A State legislature has power to fix maximum rates to be charged for 
the storage of grain in elevators. (FieLp and Strona, JJ., dissenting.) 
Munn v. Illinois, 94 U. S. 113. 

2. Or for the carriage of passengers and goods by rail, though the rail- 
roads are owned by corporations, if their charters are granted subject to 
alteration or amendment. (FIELD and Strona, JJ., dissenting.) — Chicago, 


Burlington, & Quincy R. R. Co. v. Jowa, 94 U. S. 155; Peik v. Chicago & 
N. W. Ry. Co., ib. 164; Chicago, Milwaukee & St. Paul R. R. Co. v. Ackley, 
ib. 179 ; Winona & St. Peter R. R. Co. v. Blake, ib. 180 ; Stone v. Wisconsin, 
ib. 181. 

3. A State statute requiring all vessels entering a harbor in the State to 
pay a tax of three cents per ton imposes a duty of tonnage, and is therefore 
unconstitutional. — Inman Steamship Co. v. Tinker, 94 U. S. 238. 

4. A State statute empowering and requiring certain officers, to the exclu- 
sion of all other persons, to make a survey of the hatches of all sea-going 
vessels arriving at a port in the State, held, unconstitutional as a regula- 
tion of commerce. — Foster v. Master and Wardens of the Port of New Orleans, 
94 U. S. 246. 

5. A State statute forbidding all persons not citizens of the State to plant 
oysters in the waters of the State, held, constitutional. — McCready v. Vir- 
ginia, 94 U. S. 391. 

6. Though State authorities cannot enforce an agreement, made by a com- 
pany chartered by another State, not to remove into the United States courts 
actions brought against it in a State court (Home Ins. Co. v. Morse, 20 Wall. 
535), yet they may revoke the license of such company to do business in the 
State, if it does so remove suits. (Swayne, Miter, and Braptey, JJ., 
dissenting). — Doyle v. Continental Ins. Co., 94 U. 8. 535. 

_ 7. The Act of Congress of March 3, 1863 (12 Sts. at Large, 757, § 4), pro- 
viding that the order of the President, or under his authority, made during 
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the rebellion, shall be a defence to all actions for acts done or omitted to be 
done under such order, held, unconstitutional. — Clark vy. Mitchell, 64 Mo. 
564. 

8. The United States has the right of eminent domain within the States; 
but a State cannot exercise it in favor of the United States. — Darlington vy. 
United States, 82 Penn. St. 382. 


ConstiruTionaL Law (State). 

1. A provision in the charter of a corporation permitting the corporation to 
take a greater rate of interest than that allowed by the general law, held, un- 
constitutional. — Gordon v. Winchester Building Association, 12 Bush, 110. 

2. A constitutional prohibition of imprisonment for debt, held, not to 
forbid the holding to bail of the defendant in an action of trover. — Harris 
v. Bridges, 57 Ga. 407. 

3. Where the Constitution forbade the grant of any special privilege, im- 
munity, or franchise, held, that a city ordinance authorizing a street railway 
company to lay its tracks in certain streets was valid; because such privilege, 
granted to a company which had power by charter before the Constitution to 
build its road in such streets as the city might authorize, was not a franchise, 
nor within the constitutional provision, which was intended only as a restraint 
on the power of the State. (Waker, C.J., Breese and SHELpon, JJ. 
dissenting.) — Chicago City Ry. Co. v. The People, 73 Ml. 541. 

4. The defendant in an information in the nature of a quo warranto is not 
constitutionally entitled to a trial by jury. — State v. Lupton, 84 Mo. 413. 

5. The Constitution provides that a bill passed by both houses of the legis- 
lature, and not returned by the Governor, with his objections, within three 
days, shall become a law; unless the legislature, by their adjournment, pre- 
vent its return, in which case it may be returned within three days after their 
next meeting. Held, (1) that the three days were to be computed exclusive 
of that on which the bill passed; (2) that only a final adjournment of both 
houses, for the session, enlarged the time; (3) that the bill might and should 
be returned to the house in which it originated, on the third day after its 
passage, to which day that house had adjourned, although on that day no 
business was done for want of a quorum. — Corwin v. Comptroller General, 6 
S. C. 390. 


See Corporation, 4; Eminent Domarn, 1, 2; Estopret, 2; Granp 

Jury, 1; Tax, 3. 

Contract. — See AGENT, 1, 2, 3; Bints AND Notes; Carrier, 4; Con- 
FLICT oF Laws, 2; ConstpERATION; DaMAGEs, 1; Fraups, STATUTE 
or; ILLEGAL Contract; INTEREST; MASTER AND SERVANT, 2; Part- 
NERSHIP. 


Conversion. — See JupDGMENT, 2; TENDER. 


CoRPORATION. 
1. Where a new corporation is formed by consolidating several existing 
corporations, ‘‘ with all the powers, privileges, and immunities of each,” it 
has only such powers, privileges, and immunities as were common to all, and 
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not such as some had and others had not. — State v. Maine Central R. R. Co., 
66 Me. 488. 

2. Two corporations, each of which was required by its charter to keep 
accounts open to the inspection of legislative committees, and to make annual 
returns of their net income to the legislature, were also exempted by their 
charters from taxation, except on their net income over ten per cent. They 
were afterwards consolidated into a new corporation, which it was held could 
claim no exemption from taxation, because it could not comply with the con- 
ditions as to accounts and returns. — Jbid. 

3. A company was incorporated to protect property from fire. Held, that 
the property of the company was held to charitable uses. — Bethlehem v. Per- 
severance Fire Co., 81 Penn. St. 445. 

4. The new Constitution of Pennsylvania provides that at corporation elec- 
tions of directors or managers, each member may cast all his votes for one 
candidate or distribute them among several candidates, as he may prefer; 
which is construed by the courts to mean that any stockholder may cast all 
the votes which his stock represents, multiplied by the number of directors 
to be chosen, for a single candidate, if he will. Held, that this provision did 
not apply to a corporation whose charter, granted before the Constitution, pro- 
vided that each share should entitle the holder to one vote. — Hays v. Com- 
monwealth, 82 Penn. St. 518. ~ 

5. An act of the legislature of South Carolina, passed during the war, 
incorporating a company for the purpose of running the blockade, held, to 
be wholly unlawful and void, and to confer no power on the company to sue 
for any cause of action. (Wittarp, J. dissenting.) — Chicora Co. v. 
Crews, 6 S. C. 243. 

See ApvERSE PossEssion, 1; BurraL; Conriict or Laws, 4; ConsTi- 
TUTIONAL Law, 2, 6; ConstirutionaL Law (Strate), 1; Damages, 3; 
DevisE, 4; Contract, 1. 


CovENanT. 
Where land conveyed with covenant for quiet enjoyment is in the posses- 
sion of a stranger under paramount title, who keeps out the grantee, the cove- 


nant is broken. (Dwient, C. dissenting.) — Shattuck v. Lamb, 65 N. Y. 
499. 


See Conriict or Laws, 5; Party WALL. 


Law.— See Accompiice; Arson; Bicgamy; Buroiary; Evt- 
DENCE, 2; GRaND JuRy; INDICTMENT; JuRyY, 3, 4; Larceny; New 
Triax, 2, 3, 4; Orricer, 1; TriaL; VARIANCE; WiTNEss. 


DAMAGES. 

1. Where one is bound in a certain sum not to carry on a trade within cer- 
tain limits of time and place, the sum named is, as a rule, liquidated damages 
and not a penalty. — Holbrook v. Tobey, 66 Me. 410. 

2. Action against a carrier for breach of his contract to carry salt by water 
joa market. Held, that the measure of damages was the excess of the value 
of the salt at the market at the time when it should have arrived, beyond its 
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value at the point of departure and the expense of transportation as agreed; 
and that the extra expense of transporting it by land was not recoverable. — 
Ward’s Central & Pacific Lake Co. v. Elkins, 34 Mich. 439. 

3. Exemplary damages cannot be recovered against a railroad corporation 
for the tort of its agent, unless the corporation ratified the wrongful act, or 
was negligent in having such an agent. — Hays vy. Houston & Gt. Northern 
R. R. Co., 46 Tex. 272. But see New Orleans, St. Louis, § Chicago R. R. 
Co. v. Burke, 53 Miss. 200. 

See INTEREST. 

Deep. 

1. An assignee in bankruptcy takes no title to land of the bankrupt as 
against the grantee of the same by deed of the bankrupt made before bank- 
ruptey; although the deed is not recorded, and the assignee has no notice 
of it. — Goss v. Coffin, 66 Me. 432. 

2. A grantor executed a deed, and left it with the scrivener to be delivered 
to the grantee on performance of certain conditions. After the conditions 
were performed, he took it away, saying that he did so for the purpose of 
delivering it to the grantee. Held, a sufficient delivery, if afterwards accepted 
as such by the grantee, to pass the title. — Regan v. Howe, 121 Mass. 424. 

3. A mortgage of a married woman’s land named her alone as grantor, 
and purported to be executed by her alone; but was in fact signed, sealed, 
and acknowledged by her husband also. Held, that it was his deed as well as 
hers, and so valid. — Thompson v. Lovrein, 82 Penn. St. 432. 

See ACKNOWLEDGMENT; ConFLict oF Laws, 5; CovEeNANT; Evi- 
DENCE, 3. 

De ivery. — See Carrier, 4; DEED, 2. 


DEMURRER. 


1. Where a bill in equity states facts on information and belief, a demurrer 
does not admit that such information and belief is true. — Walton v. West- 
wood, 73 Ml. 125. 

2. Defects in a writ or its return cannot be taken advantage of on demur- 
rer. — Smith vy. Dexter, 121 Mass. 597. 


DeEvIsE AND LEGACY. 


1. Testator gave two-thirds of the income of his estate, which was all per- 
sonalty, to his daughter A. while unmarried, and the other third to his daugh- 
ter B.; but, on the marriage or death of A., the whole estate to be divided 
among all his children. Held, that B. had a vested interest during A.’s life, 
subject to be divested by A.’s marriage. — Little’s Appeal, 81 Penn. St. 190. 

2. Devise to J. S. for life, remainder to ‘‘ his widow’ for life; remainders 
over successively to several persons named. J. S. had a wife living at the date 
of the will. Held, that she only, and not any future wife of J. S., was enti- 
tled under it. — Anshutz v. Miller, 81 Penn. St. 212. 

3. Testator gave to his executors, in trust for each of his grandchildren, 
whom he named, one hundred shares of stock in the A. Company (which were 
of the nominal value of $10,000), and directed his executors to procure out of 
his residuary estate, and hold in trust for any grandchild born after the date 
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of the will, ‘‘ stocks of the same amount and value, viz., $10,000.’’ Held, that 
an after-born grandchild was entitled to stock of the same market value as 
one hundred shares of the A. Company at the date of the will, not regarding 
the number or nominal value of the shares. — Clarke’s Estate, 82 Penn. St. 
528. 

4. By statute of New York, no corporation can take by devise, unless ex- 
pressly authorized by its charter or by statute so to do. Held, that a devise 
of land in New York to the government of the United States was void. — 
United States y. Fox, 94 U. S. 315. 


Doc. — See ANIMAL, 1, 2. 
Domicit. — See Conriict or Laws, 2. 


Dower. 
1. A widow is dowable of mines opened and worked by her husband, or 
by the heir before dower is assigned. — Lenfers v. Henke, 73 Ill. 405. 
2. The widow of a riparian owner is dowable of accretions to land of. 
which he was seised during coverture, though they accrued after he had con- 
veyed the land. — Lombard v. Kinzie, 73 Ill. 446. 


Eminent Doman. 
1. A railroad company had power by its charter to take land for its road; 
a later statute prescribed the manner of assessing damages for such taking, 
but did not require the damages to be paid before entry on the land; which 
was, however, required in all cases by subsequent constitutional provision. 


Held, that the right of the company to enter on land before payment of dam- 
ages was not abrogated, and that the owner of land so entered on could not 
maintain ejectment against the company, but was confined to the statutory 
remedy for assessment of damages. — Cairo § Fulton R. R. Co. v. Turner, 
81 Ark. 494. 

2. A statute required the owners of embankments to repair the same, when 
notified by the proper authorities to do so; and provided that if they failed to 
repair, the authorities should repair, the expense to be a lien on the land, and 
that, in a suit to enforce such lien, no plea but payment should be allowed. 
Held, unconstitutional. — Philadelphia v. Scott, 81 Penn. St. 80. 

See ConsTITUTIONAL Law, 8. 


Equity. — See MARSHALLING; Tax, 1. 
Equity PLeapinG. — See DeMuRRER, 1. 
Escrow. — See DEEp, 2. 


EstTopre.. 


1. It was agreed between A., a mortgagor, and B., a second mortgagee, 
that B. should buy up the title under the first mortgage, which had been fore- 
closed, and should then sell the land and pay over the proceeds to A., after 
deducting the amount due on his mortgage, and his expenses. The land was 
accordingly sold to C., to whom A. represented that the title was in B.; but it 
turned out that the foreclosure of the first mortgage had been defective, so 
that A. still had a title. Held, that he was not estopped to assert it against 
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C; because, if he were, the effect would be that the title would have passed by 
parol, contrary to the Statute of Frauds. — Hayes v. Livingston, 34 Mich. 384, 

2. Whether an enactment which appears on the statute-book as a law of 
the State is invalid, because not passed with the required forms, is (under 
the decisions of the Supreme Court of Illinois) a question of law and not of 
fact; and therefore all persons are bound to know whether it is valid; and, if 
it is not, a municipal corporation in that State, which has issued bonds under 
its authority, is not estopped to show, in an action on such bonds by a bona 
fide holder, that it is void. (Warrr, C. J., Crirrorp, Swayne, and 
Strona, JJ. dissenting, on the ground that, by the true construction of the 
decisions of the State Supreme Court, the question of the due enactment of 
the law is a question of fact; and therefore that a town is estopped to deny 
the fact of such due enactment as against one who has bought bonds of the 
town bona fide, relying on the law as published.) — South Ottawa v. Perkins, 
94 U. S. 260. See State v. Little Rock, Mississippi River, § Texas Ry. Co., 81 
Ark. 701, 717, 719. 

See AGENT, 2; JuDGMENT, 1. 


EvipENcE. 

1. Action for slander by words imputing a crime. Plea, that the words 
were true. Held, that the plea might be proved by a preponderance of evi- 
dence. — Sloan vy. Gilbert, 12 Bush, 51. 

2. Indictment for maliciously threatening to charge a person with a crime, 
with intent to extort money. Held, that evidence of the truth of the charge 


was admissible on the question of intent. — Commonwealth v. Jones, 121 
Mass. 57. 

3. On the issue whether a deed of land was executed by the grantor with 
knowledge of its contents, his testimony that he never intended to convey 
his land is admissible. — Perry v. Porter, 121 Mass. 522. 

See AccompLicE; ACKNOWLEDGMENT, 2; New TRIAL, 4; VARIANCE; 
WATERCOURSE; WITNESS. 

EXEcurTION. 

1. A sale, on execution, of cattle not at the place of sale, but going at large, 
held, void. —Rowan v. Refeld, 31 Ark. 648. 

2. The English Stat. 5 Geo. II. cap. 7 makes land in the colonies assets for 
the payment of debts in like manner as personal estate. This statute being 
in force, judgment was recovered against an administrator for the debt of his 
intestate. Held, that execution might be levied on lands of the intestate in 
the hands of his heirs. (WiLarp, J. dissenting.) Rogers v. Huggins, 6 
8. C. 356. 

See Exemption, 1, 2; Insurance (Fire); Tenper; VENDOR’s LIEN. 
Executor aNp ApMINISTRATOR.—See Execution, 2; ILLEGAL Con- 
TRACT, 2. 

Damaces. — See DaMAGEs, 3. 


EXEMPTION. 


1. A judgment was recovered, and execution levied, against a husband, for 
the debt of his wife contracted before marriage. Held, that the debt having 
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become his at the time of the marriage, he was entitled to claim exemption 
according to the laws then in force, and not according to such as were in force 
when the debt was originally contracted. — Williams v. Rivercomb, 31 Ark. 
292. 

2. Judgments in favor of the Commonwealth against public officers and 
their sureties, for public moneys collected by such officers, are to be enforced 
without regard to any statutory exemptions from levy or execution. Other- 
wise of judgments in favor of the Commonwealth for fines and costs. — Com- 
monwealth vy. Lay, 12 Bush, 283. 

See MARSHALLING. 


Fire InsurANcE. — See InsuRANCE (F1RE). 
Fisuery. — See ConstTiTuTIONAL Law, 5. 


FORECLOSURE. 


The assignee in bankruptcy of a second mortgagee, having been a party to 
a suit brought to foreclose a prior mortgage, died before decree. Held, that 
the decree did not bind his successor, who had not been made a party. — 
Avery v. Ryerson, 34 Mich. 362. 

See MarsHALLING; RaiLroap, 1. 


ForeiGN ATTACHMENT. 
A salary due to an officer from a municipal corporation may be holden by 
process of foreign attachment. Otherwise of a salary due from the State. — 
Rodman v. Musselman, 12 Bush, 354. And the former proposition is denied 


in Wallace v. Lawyer, 54 Ind. 501. 


FoREIGN JUDGMENT. 
A declaration in an action on a foreign judgment must show that the court 
by which it was rendered had jurisdiction of the cause of action, as well as 
of the defendant’s person; and the former is not shown, though (semble) the 


latter may be, by setting out the record of the judgment. — Gebhard y. Gar- 
nier, 12 Bush, 321. 


Francuise. — See ConstituTionaL Law (Stare), 3. 


Fraups, STATUTE OF. 

1. A written memorandum of a pre-existing verbal contract, made after 
breach of the contract, but before action brought, and signed by the party to 
be charged, satisfies the Statute, — Bird v. Munroe, 66 Me. 337. 

2. Defendants verbally ordered lumber of plaintiffs, to be taken from cer- 
tain lots designated by defendants in plaintiffs’ yard, and to be cut into sizes 
required by defendants, who agreed to take it when notified that it was 
ready. The lumber was selected, cut, and notice was given to defendants; 
but, before they removed it, it was accidentally burnt. Held, that the contract 
was one of sale within the Statute; that the title to the lumber had not 
passed; that there was no acceptance nor receipt; and that defendants were 


not liable for the price agreed to be paid. — Cooke vy. Millard, 65 N. Y. 352. 
See 1. 
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FRAUDULENT PREFERENCE. 

The rules of a stock-exchange board provided that any member becoming 
insolvent might assign his seat to be sold, and that the proceeds should be 
applied to the benefit of members to whom he was indebted, to the exclusion 
of outside creditors. The purchaser could not become a member until 
elected. Held, that a sale and disposition of the proceeds under the sale did 
not constitute a fraudulent preference, and that the assignee in bankruptcy of 
a member whose seat had been so sold could not recover back debts paid to 
other members out of the proceeds. — Hyde v. Woods, 94 U. S. 523. 


GARNISHMENT. — See ForEIGN ATTACHMENT. 


Granp Jury. 

1. It is a good plea in abatement to an indictment that it was found bya 
grand jury summoned by venire not under the seal of the court; and such 
defect is not amendable, nor can it be remedied by a special statute. — State 
v. Fleming, 66 Me. 142. 

2. An indictment for burglary committed in a building owned by a corpo- 
ration was found by a grand jury, two of whose members were stockholders 
of the corporation. Held, no ground for quashing the indictment. — Rolland 
y. Commonwealth, 82 Penn. St. 306. 


Guarpran. — See RELEASE. 
HomeEsTEAD. — See MARSHALLING. 
Homicipe. — See InpIcTMENT, 1. 


HvusBAND AND WIFE. 


A husband and wife are jointly liable for a trespass done by her in his 
absence, but by his order. — Handy v. Foley, 121 Mass. 259. 

See Accomplice; ACKNOWLEDGMENT, 2; Bigamy; Conriict or Laws, 
2; Deep, 3; Dower; Exemption, 1; INpIcTMENT, 2; Witness. 


ILLEGAL ContTRACT. 


1, A statute provided that agents of foreign corporations should comply 
with certain requirements as to recording evidence of their agency, and agree- 
ing to accept service of process for the corporations; imposed penalties on 
them for failing to do so; and provided that no such corporation should en- 
force a contract made with its agent before compliance with the act. Held, 
that the act did not avoid contracts so made, but only suspended the remedy 
on them till the act was complied with. —Walter A. Wood Mowing Machine 
Co. v. Caldwell, 54 Ind. 270. 

2. A. agreed with B., a creditor of C., who had died intestate, that he, A., 
would take administration on C.’s estate, and collect B.’s claim, receiving half 
of it to his own use. Held, that the contract was void, as against public pol- 
icy. — Whatley v. Hughes, 53 Miss. 268. 

See Conriict oF Laws, 3; MasTER AND SERVANT, 2. 
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INDICTMENT. 

1. Indictment for murder “ by firing a pistol,’’ not showing how the de- 
ceased was injured by such act, held, bad. — Shepherd v. The State, 54 Ind. 25. 

2. A statute provides that any person who, having a husband or wife living, 
marries another person, ‘‘ shall, except in the cases mentioned in the follow- 
ing section, be deemed guilty of polygamy.’’ The following section excepts 
persons whose husband or wife has been absent for seven years, and is not 
known to be living. Held, that an indictment on the statute need not nega- 
tive the exception. — Commonwealth v. Jennings, 121 Mass. 47. 

See GRAND JuRY. 


InpoRSER. — See ALTERATION. 


INFANT. 
An infant may be a deputy clerk of court. — Talbott v. Hooser, 12 Bush, 
408. 
See New Triat, 1. 
INNKEEPER. — See CARRIER, 1. 
Insanity. — See InsurANcE (LiFe), 1. 


INSURANCE (FIRE). 


A policy of insurance on buildings was conditioned to be void from the 
time that the property insured should be levied on or taken into possession or 
custody under any proceeding at law or in equity. An execution was issued 


and delivered to the sheriff, on a judgment rendered in a proceeding to enforce 
a mechanic’s lien on the buildings; and the sheriff advertised the buildings 
for sale under the execution, on a certain day, without taking possession in 
the mean time; and before the day, the buildings were burnt. Held, that the 
insurers were liable. —[Manufacturers’] Ins. Co. v. O’Maley, 82 Penn. St. 
400. 


InsuRANCE (LIFE). 

1. A condition in a policy of life-insurance, to be void if the assured shall 
“die by his own hand, sane or insane,’’ takes effect if he kills himself while 
wholly bereft of reason. (Eart and Dwicut, CC. dissenting). — De. 
Gogorza v. Knickerbocker Life Ins. Co., 65 N. Y. 232. 

2. A child, though of age, has, as such, an insurable interest in the life of 
his parent. — Reserve Mutual Ins. Co. v. Kane, 81 Penn. St. 154. 


InTENT. — See EvipEnce, 2, 3. 


INTEREST. 

Where a promissory note bore interest at a rate exceeding that fixed by law 
for cases where there is no special agreement, held, that only the legal rate 
could be recovered after maturity.— Newton v. Kennedy, 31 Ark. 626. 

See APPORTIONMENT; ConFLict oF Laws, 3; ConsTITUTIONAL Law 
(Strate), 1. 

- INTERPLEADER. — See Tax, 1. 
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JUDGMENT. 

1. A decree for partition was made by consent. On bill to carry it into 
execution, held, that it was not res adjudicata, nor conclusive to show that 
partition should be made; and that a party to it was not estopped to show that 
he consented under a mistake, and that he was in fact sole seised. (WALKER, 
C. J. and Crara, J. dissenting.) — Wadhams v. Gay, 73 Il. 415. 

2. An action of trover is not barred by a judgment in a former action, 
brought for the conversion of other chattels at the same time and by the 
same act, if the plaintiff was ignorant, when he brought the first action, of 
the conversion of the chattels sued for in the second. — Moran v. Plankinton, 
64 Mo. 337. 

See ApversE Possession, 2; AMENDMENT, 2; APPEAL; FORECLOSURE; 
ForreIGN JUDGMENT; LARCENY. 


JupiciaL Notice. —See WATERCOURSE. 
JupiciAL Sate. — See Execution, 1. 
JURISDICTION. — See FOREIGN JUDGMENT. 


Jury. 

1. In an action by a wife to recover damages for selling liquor (beer) to 
her husband, a juror testified, on the voir dire, that he thought the business of 
making and selling beer was a ‘ perfect nuisance, and a curse to the commu- 
nity;”’ that he was bitterly opposed to it, and would do all in his power, 
except raising mobs, to break it down. Held, that he was incompetent to act 


as a juror. — Albrecht v. Walker, 73 Ill. 69. 

2. At the trial of a civil action for conspiracy, the defendants having been 
previously convicted on an indictment and imprisoned for the same con- 
spiracy, a person who has expressed an opinion that one of the defendants 
has been sufficiently punished, and who has signed a petition for his pardon, 
is incompetent as a juror. — Asbury Ins. Co. v. Warren, 66 Me. 523. 

8. The drinking of intoxicating liquor by a jury, even in a capital case, 
does not of itself vitiate their verdict. — Russell v. The State, 53 Miss. 367. 

4. If the record in a criminal case recites that the jury were ‘‘ duly sworn,” 
it is sufficient; but if it purports to recite the oath and does not follow the 
statutory form, it is error. — Miles v. The State, 1 Tex. n. 8. 510. So if it 
does not show that they were sworn at all, but merely that they were ‘‘ impan- 
elled.’’ — Rich v. The State, ib. 206. 

See New Trit, 1, 2. 


Lacues. — See AMENDMENT. 


LANDLORD AND TENANT. 


The owner of land who forcibly enters thereon, and ejects, without unnec- 
essary force, a tenant at sufferance, who has had reasonable notice to quit, is 
not liable for an assault. — Low v. Elwell, 121 Mass. 309. 


LARCENY. 


The stealing, at the same time and place, of several articles belonging to ~ 
several persons, is but one offence, and a conviction of larceny of one of such 


a 
a 
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articles is a bar to an indictment for larceny of another. — Wilson v. The 
State, 45 Tex. 76; Quitzow v. The State, 1 Tex. nN. 8s. 47. See Lowev. The 
State, 57 Ga. 171, ace. 
See VARIANCE. 
Law anv Fact. — See Estopre, 2. 
LeGacy. — See Devise AND LEGACY. 
Lex Fort. — See Conriict or Laws, 3. 
Lex Loci. — See Conriict or Laws, 5. 
Lire-InsurANCcE. — See InsuRANCE (LIFE). 
LiquipaTep DamaGes. — See DamagGes, 1. 


Maticious ProsEcurTion. 


If A. makes a false and malicious charge against B., by reason whereof B. is 
arrested and indicted, A. is liable to B. for malicious prosecution, though the 
facts charged by him did not amount to an indictable offence, and B. was ac- 
quitted on that ground. (Lorr, Ch. C. and Dwieur, C. dissenting.) — 
Dennis v. Ryan, 65 N. Y. 385. 


MANDAMUS. 
1. Mandamus lies against the owners of a cemetery, to compel them to 
permit the burial of a person whom the owner of a lot in the cemetery has a 
right to bury there. — Mount Moriah Cemetery Association v. Commonwealth, 


81 Penn. St. 235. 

2. Where a city was bound by law to accept the lowest bid for contracts 
for public works, held, that the lowest bidder could not have a mandamus to 
compel the city to accept his bid. — Commonwealth v. Mitchell, 82 Penn. St. 
343. 


MarriaGeE. — See BiGamy. 
Marriep Woman. — See ACKNOWLEDGMENT; HusBAND AND WIFE. 


MARSHALLING. 

A., being seised of Blackacre and Whiteacre, mortgaged both to B., and 
afterwards mortgaged Whiteacre to C. He subsequently married, settled 
and lived on Blackacre, and died. B. filed a bill to foreclose, making C. and 
the widow of A. parties. Held, that C. had no equity to compel B. first to 
exhaust his security on Blackacre, to the prejudice of the widow’s right of 
homestead therein. — Mann v. Lewis, 31 Ark. 203. 


Martiat Law. — See ConstituTIONAL Law, 7. 


MAsTER AND SERVANT. 

1. The engine in a factory was moved from one part of the building to 
another, and thereby its shaft was left projecting into a room where it had 
not been before, and a person employed in that room, while attending to her 
usual duties the next day, the shaft not having been cut off as it should have 
-been, was injured by it. Held, that the owner of the factory was liable. — 
Fairbank v. Haentzche, 73 Ill. 236. 
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2. Notwithstanding the Act of Congress (15 Sts. at Large, 77), which pro- 
vides that eight hours shall be a day’s work for all laborers employed by the 
government, a laborer’s contract with a government agent to work twelve 
hours a day is lawful, and he cannot recover extra pay for the difference. — 
United States v. Martin, 94 U. S. 400. ; 

See Arson; Damaces, 3; Ramroap, 2. 


Measure or DamaGes.— See DAMAGES. 
MesneE Prorits.— See AMENDMENT, 2. 
Mine. — See Dower, 1. 
Mistake. — See JuDGMENT, 1. 
Money Hap anv ReEcEIvED. — See Tax, 2. 
MorteaGe.—See Conriict or Laws, 1, 3; Deep, 3; FoREcLosurg; 
MarsHALLING; Rariroap, 1; 

Morrmain. — See Conriict or Laws, 4; Devise, 4. 


MounicrpaL CorPorATION. 

A city has not, unless specially empowered by its charter, power to estab- 
lish fire limits, and to declare wooden buildings within such limits to be nuis- 
ances. — Pye v. Peterson, 45 Tex. 312. 

See Action, 2; ConstiruTionaL Law (State), 3; Estopren, 2; For- 
EIGN ATTACHMENT; MANDAMUs, 2. 


Murper. — See INDICTMENT, 1. 
— See Carrier, 3; MAsteER AND SERVANT, 1. 
NEGOTIABLE INSTRUMENTS. — See BILLs AND NoTEs. 


New TRIAL. 

1. A verdict cannot be set aside because one of the jury was an infant, if 
his name was on the list of jurors returned and impanelled, though the losing 
party did not know that he was an infant until after verdict. — Wassum v. 
Feeney, 121 Mass. 93. 

2. So where the objection is that the juror has not resided in the county 
for the time required by law. — Meeks v. The State, 57 Ga. 329. 

3. Aconvicted prisoner has no right to be personally present at the hearing 
of a motion on his behalf for a new trial. — Commonwealth v. Costello, 121 
Mass. 371. 

4. A. and B. were indicted jointly. A. was convicted, and B. acquitted. 
Held, that A. might have a new trial on showing that B. could give material 
evidence for his defence, as he could not, by any diligence, have obtained B.’s 
evidence before. — Rich v. The State, 1 Tex. n. 8. 206. 


Prosrequi. — See WiTNEss. 
Nonsuit. — See Removat or Suits, 1. 


Nuisance. — See MunicrpaAL CorPoRATION. 
Oatu. — See Jury, 4. 
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OFFICER. 

1. When an officer is indicted for misconduct in office, punishable on con- 
viction with removal from office, the expiration of his term of office abates 
the indictment, and a subsequent judgment against him for costs is erroneous. 
— Stubbs v. The State, 53 Miss. 437. 

2. An office was tenable for six years, and until a successor should be 
elected and qualified. Before the term expired, a successor was elected and 
commissioned, took the oaths of office, and died. Held, that, on the expira- 
tion of the term, there was a vacancy, and that the incumbent did not hold 
over. — State v. Seay, 64 Mo. 89. 

See Bankruptcy; Exemption, 2; Foreign ATTACHMENT; INFANT; 
TRADE-MaRK. 

— See ConsTITUTIONAL Law (SraTe), 3; Corpo- 
RATION. 
Parent. — See InsurANCE, Lire, 2. 
Parties. — See AGENT, 1. 


PARTNERSHIP. 

The partnership of A. and B. was dissolved by the death of A.; and B. after- 
wards carried on the same business in partnership with C. Held, that a 
partner retiring from another firm which had had dealings with A. and B., 
was not bound to notify B. of his retirement, nor liable on a contract after- 
wards made by the remaining members of his firm with B. and C. — Gaar v. 


Huggins, 12 Bush, 259. 

See ARBITRATION. 

Party-WaA LL. 

A., owning two adjoining lots of land, conveyed one to B., by deed duly 
recorded, containing this clause: ‘‘ It is agreed that the partition wall of any 
building hereafter erected on the granted premises may be placed half on the 
granted premises and half on the adjacent lot; and the owner of such lot 
shall, whenever he uses the wall, pay half its cost.”” B. built a party-wall 
accordingly. A. afterwards conveyed the adjacent lot to C., who conveyed to 
D., who used the party-wall. Held, that he was liable to B., either on the 
covenant in the deed from A. to B., or on an implied assumpsit for using B.’s 
property. — Richardson v. Tobey, 121 Mass. 457. 

PassENGER. — See Carrier, 1, 2, 3; RarLtroap, 2. 
PayMeEntT. — See Tax, 2. 
Penatty. — See DamaGeEs, 1. 

Perjury. — See Action, 1. 

Preapinc. — See DeMURRER, 2; FoREIGN JUDGMENT. 
PotyGamy. — See BigaAmy; INDICTMENT. 
PREROGATIVE. — See Exemption, 2; Prescription, 1. 


PRESCRIPTION. 


- 1. No private right can be acquired by prescription against the State. — 
Burbank v. Fay, 65 N. Y. 57. 
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2. Asa prescription supposes a grant, no right by prescription can be ac- 
quired to that which could not lawfully have been granted. — Burbank v. Fay, 
65 N. Y. 57. But the contrary seems to be held (Dwicut, C. dissenting) 
in Reformed Church v. Schoolcraft, ib. 134. 

PrincipaAL AND AGENT. — See AGENT. 
Priority. — See ReGistry. 
Promissory Notes. — See Brtts anp Nores. 
Quiet Enjoyment. — See COVENANT. 
Quo Warranto. — See ConstituTionaL Law, Srarte, 4. 


RaILRoaD. 

1. A receiver of a railroad was appointed in a suit, brought by holders of 
bonds of the railroad secured by mortgage, to foreclose. Held, that he should 
pay, out of the net earnings of the road, wages due, at the time of his appoint- 
ment, to laborers and other employees for the building and operation of the 
road, before paying any thing to the bondholders. (Corer, J. dissenting.) 
— Douglass v. Cline, 12 Bush, 608. 

2. The conductor of a railroad train is bound to keep order on the train, 
and to protect passengers, to the best of his ability, against assaults by 
other passengers; and if he does not use reasonable exertions to do so, the 
railroad company is liable. — New Orleans, St. Louis, § Chicago R. R. Co. v. 
Burke, 53 Miss. 200. 

See Carrier, 1, 2, 3; ConstiruTiIonaAL Law, 2; CoNSTITUTIONAL 
Law (State), 3; Damaces, 3; Eminent Domain, 1. 


Recerver.— See Rariroap, 1. 


REGISTRY. 

Two mortgages on the same land were executed simultaneously, but re- 
corded at different times; after both were recorded, the one first recorded was 
assigned, the assignor having actual notice of the other mortgage. Held, 
that the assignee had not priority over the other mortgagee. — Van Aken v. 
Gleason, 34 Mich. 477. 

See Conriict or Laws, 1; Deep, 1. 

Revation. — See ApversE Possession, 2; AMENDMENT, 2. 


RELEASE. 


Where the death of a person is caused by the negligence of another, a 
right of action is given by statute for the benefit of the surviving husband, 
wife, children, and parents of the deceased; and such action may be brought 
by such entitled parties, or any one of them. Held, that a widow could not, 
either in her own right or as natural guardian of her children, release or 
compromise a right of action for the death of her husband, so as to bar the 
children. — Houston & Texas Central Ry. Co. v. Bradley, 45 Tex. 171. 


RemovaAL or Suits From STATE TO Unitep States Courts. 


1, After a proper application by the defendant has been made to a State 
court for the removal of the cause into an United States court, the plaintiff 
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cannot become nonsuit. — Beery v. Chicago, Rock Island, § Pacific R. R. Co., 
64 Mo. 533. 

2. A petition for the removal of a cause from a State into an United States 
court must show that the plaintiff was a citizen of that State, and the de- 
fendant of another, at the time of action brought; and an averment that the 
defendant ‘‘ is a citizen’? of such other State, is insufficient. — Pechner v. 
Phenix Ins. Co., 65 N. Y. 195. 

See APPEAL; ConsTITUTIONAL Law, 6. 


Rent. — See APPORTIONMENT. 

Res Apsupicata. — See JuDGMENT, 1. 
ReEstTRAINT OF TRADE. — See Damaces, 1. 
Riparian Owner. —See Dower, 2; WATERCOURSE. 
Sate. — See Execution, 1; Fraups, Statute or, 1, 2. 
SaTISFACTION. — See VENDOR’s LIEN. 

SEAL. — See Granpv Jury, 2. 

Surpprinc. — See ConsTITUTIONAL Law, 3, 4. 


SLANDER. 

The words ‘‘ He stole windows from the house of J. S.” are not action- 
able per se, as imputing either larceny or the statutory offence of malicious 
trespass on real estate: whether they would be actionable if they could be un- 
derstood as charging the latter offence, quere. — Wing v. Wing, 66 Me. 62. 

See Action, 1; Evipence, 1. 


StatuTE. — See ConsTiTuTIONAL Law; ConstiTuTIONAL Law (STATE); 
Estorret, 2. 


STaTuTE oF FrAups. — See Fraups, STATUTE OF. 
SusscripTion. — See CONSIDERATION. 
Suicipe. — See Insurance (Lire), 1. 


Tax. 


1. A bill of interpleader will not lie against two towns, to determine in 
which of them the plaintiff is liable to be taxed. — Macy v. Nantucket, 121 
Mass. 351. 

2. Payment of a tax on land, laid under an unconstitutional law, under a 
threat that the land would be sold for non-payment, is voluntary, and cannot 
be recovered back, though made under protest. — Detroit v. Martin, 34 Mich. 
170. 

3. Assessments for making roads were laid on the abuttors in proportion 
to the frontage of their estates on the road. Held, that this system was un- 
equal and unconstitutional, as applied to rural or suburban property. — Seely 
v. Pittsburgh, 82 Penn. St. 360. 

See ConsTITUTIONAL Law, 3; CorPoRATION, 2. 


TENANT AT SUFFERANCE. — See LANDLORD AND TENANT. 
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TENDER. 

Where an execution has been levied on goods, a tender to the officer holding 
the execution of the amount due discharges the lien of the execution, and a 
subsequent sale under it is unlawful; and the judgment creditor, having notice 


of the tender, is liable to the debtor in trover. — Tiffany v. St. John, 65 N. Y. 
315. 


TIME. 
In computing the four months before filing a petition in bankruptcy within 


which a preference is avoided, the day of the filing is excluded. — Dutcher y. 
Wright, 94 U. S. 553. 


See ConstirutionaL Law (Stare), 5. 


TonnaGe. — See ConsTITUTIONAL Law, 3. 


TRADE-MarK. 


An official inspector of fish, who brands the packages of fish packed by 
him in the course of his duty with his official brand, does not thereby gain a 
private right in such brand as a trade-mark. — Chase v. Mayo, 121 Mass. 348. 


Trespass. —See HusBaAND AND WIFE; LANDLORD AND TENANT. 


TRIAL. 


The want of any record of an arraignment, even in a capital case, is not 
error, if the record shows a plea of not guilty; secus, if it does not. — Early 


v. The State, 1 Tex. n. 8. 248; Plasters v. The State, ib. 673, 685; Lister v. 
The State, ib. 739. 


See Jury; New TRIAL. 
Trover. —See 2; TENDER. 
Trust. — See Conriict or Laws, 4. 
TrusTEE Process. — See ForEIGN ATTACHMENT. 
Usury. —See Conriict or Laws, 3; ConstitrutionaL Law (State), 1. 


VARIANCE. 
An indictment for larceny of bottles of brandy is not sustained by proof 


that the prisoner drew the liquor from casks into bottles which he took with 
him for the purpose. — Commonwealth v. Gavin, 121 Mass. 54. 


VenpDor’s LIEN. 


A vendor of land recovered judgment at law for the purchase-money, and 
levied his execution on the land. Held, that he did not waive his lien, but 
might enforce it against the purchaser of the land at the execution sale, for 
the amount remaining due. — Rice v. Wilburn, 31 Ark. 108. 

Vestep Interest. — See Devise, 1. 


War. — See CorporaTIoNn, 5. 


WATERCOURSE. 


Trespass by a riparian proprietor for carrying away gravel from the bed of 
the stream. The court took judicial notice that the stream was not navigable, 
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and held that, this being so, the fact that its bed was not included in the 
United States survey, nor in terms conveyed to the riparian owner, did not 
exclude his ownership ad filum aque. — Ross v. Faust, 54 Ind. 471. 
See Dower, 2; Eminent Doman, 2. 
Way. — See Tax, 3. 
Winow. — See Devisr, 2; Dower; RELEASE. 
WiLL. — See Devise. 


WItTNeEss. 
A. and B. were jointly indicted: A.’s wife was admitted as a witness for the 
State. Held, error, and not cured by the subsequent entry of a nol. pros. 
against A. — Dill v. The State, 1 Tex. nN. 8. 278. 


Worps. 
“* Die by his own Hand.’’ — See Insurance (LiFe), 1. 
Widow.’’ —See Devise, 2. 


Writ. — See Granp Jury, 2. 
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DIGEST OF CASES IN BANKRUPTCY. 


AcTION. 

1. After a levy of an execution upon property by a sheriff, adjudication 
was had; and, upon demand by the marshal, the sheriff gave him the property, 
Held, that no action can be maintained by the judgment creditor against the 
assignee for a wrongful taking and conversion of the property. — Ansonia Brass 
& Copper Co. v. Pratt, 16 N. B. R. (N. Y. Sup. Ct.) 170. 

2. Nor has the State court jurisdiction to enforce and liquidate a lien upon 
the fund in the Bankruptcy Court. Such lien could be enforced only in the 
last-named court. — Ibid. 


Act oF Bankruptcy. 


A member of a firm, knowing its insolvency, at the request of a creditor, 
took a message, though protesting against it, to his attorney, asking him to 
enter up judgment and issue execution upon a judgment note previously 
given by the firm. Held, this was a procurement of judgment and issue of 
execution constituting an act of bankruptcy.—Jn re Benton, 16 N. B. R. 
(E. D. Pa.) 75. 

ADJUDICATION. 

The fact of a decree in bankruptcy against certain persons as members of 
a firm is no bar to, nor does it defeat, a petition against them as members with 
others in another firm. — Jn re Jewett, 16 N. B. R. (W. D. Wis.) 48. 

As to the distribution of the individual assets, guere. — Ibid. 


AMENDMENT. — See JURISDICTION, 3. 


APPEAL, 

An appeal from the District to the Circuit Court is allowed only upon final 
decrees of the District Court, in a suit in equity instituted by or against an 
assignee in bankruptcy, where the sum in controversy exceeds five hundred 
dollars. — In re Zug, 16 N. B. R. (W. D. Pa.) 280. 


ARREST. 

The liability of a bankrupt to imprisonment for debt, or his immunity 
from the same, depends on the fact whether the debt for which he was ar- 
rested by State authority was dischargeable or not by the discharge in bank- 
ruptcy, and not upon the reasons which may have been filed in the State courts 
for his arrest. The question is to be determined upon the evidence adduced 
before the judge having the habeas corpus case. —In re Alsberg, 16 N. B. R. 
(Del. Dist.) 116. 


Assent oF CrepiTors. — See Discuarce, 3. 
Assets. —See MARSHALLING 2. 


DIGEST OF CASES IN BANKRUPTCY. 


ASSIGNEE. 


1. A debtor who paid, on execution obtained after adjudication, his debt 
in ignorance of the appointment of an assignee, is still liable to the assignee 
for the amount of the debt. — Duffield v. Horton, 16 N. B. R. (N. Y. Sup. 
Ct.) 59. 

: Where four years have elapsed since the appointment of an assignee, 
and he has made a final settlement and been discharged, he need not be a 
party to a cross bill to a creditor’s bill to set aside fraudulent conveyances. — 
Phelps v. Curts, 16 N. B. R. (Sup. Ct. Ill.) 85. 

3. An assignee under a general assignment for the benefit of creditors 
may be enjoined from interfering with the debtor’s assets upon the filing a 
petition in bankruptcy, and before adjudication. — Jn re Skoll, 16 N. B. R. 
(Min. Dist.) 175. 

4. A delay of more than three months in filing a petition in bankruptcy, 
after the voluntary assignment for the benefit of creditors, will deprive the 
assignee in bankruptcy of a right to the possession of the property so assigned. 
—Inre Kimball, 16 N. B. R. (W. D. Mich.) 188. 

5. Upon application by an assignee for his discharge, any conduct of his, 
in respect to his connection with the estate, is a proper subject for examina- 
tion by any creditor as of right. If fraud is charged, every fact relied on to 
establish it should be distinctly stated in a way that may be controverted and 
verified by the party having knowledge. The creditor should also give secu- 
rity for costs. — Jn re Peabody, 16 N. B. R. (Col. Dist.) 243. 


See Exemption, 2; Fees, 2, 3; FRAUDULENT CONVEYANCE; Proor, 2; 
SaLE, 1, 2; Sret-orr, 1. 


ASSIGNMENT. 

1. A bond with covenant to make title when the purchase-money shall be 
paid creates in North Carolina an equitable estate in the land in the vendee, 
which is assignable, and when assigned to indemnify sureties, without intent 
to delay or defraud creditors, is valid, and has priority over the lien of a 
judgment creditor of the assignor. — Jn re Reynolds, 16 N. B. R. (W. D. N.C.) 
158. 

2. And such assignment required no money consideration to make it valid. 
The debt of the creditor supplied the consideration to support the assignment. 
— Ibid. 

3. Delivery of schedules is not necessary to the validity of an assignment 
for the benefit of creditors. — In re Kimball, 16 N. B. R. (W. D. Mich.) 188. 

4. A claim of the bankrupt against the government, for compensation for 
cotton destroyed during the war, passes to the assignee under the general 
assignment. — Phelps v. McDonald, 16 N. B. R. (Sup. Ct. Dist. Col.) 217. 

See AssIGNEE, 4; ATTACHMENT, 1; SeET-oFF, 4. 


ATTACHMENT. 


1. An assignment to an assignee duly appointed in proceedings under the 
Bankrupt Act dissolves an attachment levied within four months of the com- 
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mencement of proceedings. — Duffield v. Horton, 16 N. B. R. (N. Y. Sup. Ct.) 
59. 

2. Where the property of a debtor has been attached to its full value, and 
a subsequent judgment creditor makes a levy upon the same property, such 
creditor does not get a security or lien which, upon dissolution of the attach- 
ment by reason of proceedings in bankruptcy, gives him priority. — In re 
Steele, 16 N. B. R. (E. D. Wis.) 105. 

8. But otherwise if the prior attachments do not exhaust the full value of 
the property. — Ibid. 


Arrorney. — See Frzs, 2, 3; Saxe, 1. 


BANKRUPT. 


1. If a bankrupt honestly regards a judgment held by him as worthless, he 
can omit it from his schedule without being chargeable with false swearing or 
fraud. If it had value as an asset, it is neither wilful false swearing nor 
fraud unless the omission to place it in the schedule was intentional. — In re 
Winsor, 16 N. B. R. (W. D. Mich.) 152. 

2. A bankrupt who has obtained his discharge is entitled to his future ac- 
quisitions, and may become the purchaser with them, in his own name, of his 
own assets. — Phelps y. McDonald, 16 N. B. R. (Sup. Ct. Dist. Col.) 217. 

3. Unless a bankrupt satisfactorily explains the cause of an apparent large 
deficit in his assets, he will be decreed to pay the amount thereof to his as- 
signee. — In re Peltasohn, 16 N. B. R. (E. D. Mo.) 265. 

See ArREsT. 


Bankruptcy. — See DiscnarcGe, 3. 
Britt in Equity. — See Practice, 2. 


Books or Account. 


1. Keeping proper books of account, within the meaning of the Bankrupt 
Act, may be said to be the keeping of an intelligent record of the merchant’s 
business affairs, and with that reasonable degree of accuracy and care which 
is to be expected from an intelligent man in that business. A casual omis 
sion of an entry, or mistake, would not be conclusive against the bankrupt. — 
In re Winsor, 16 N. B. R. (W. D. Mich.) 152. 

2. An entry of a chattel mortgage to secure a debt need not be made, an 
entry of the notes upon the fly-leaf of the blotter being made. — Ibid. 

8. In order that a merchant or trader should comply with the law requiring 
him to keep proper books of account, it is not necessary that he should enter 
therein entries of debts owed by him at the time he went into trade, previ- 
ously contracted, as well as those incurred in his business as a trader. — Ibid. 

See TRADESMAN. 


Cuoses in Action. — See Set-orr, 1. 
Cram. — See ScHEDULE. 
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Composition. 

1. After a composition in bankruptcy had been confirmed, a petition for a 
rehearing was filed, pending which the payments became due. Upon notice 
to all the creditors, the bankrupt was ready to pay all at the time and place 
notified, and all were there except the petitioning creditors. Held, that it 
was the duty of the bankrupt, if he could find no one to take the money for 
the petitioners, to pay the same into the Bankruptcy Court. Upon failure to 
do so, the unpaid creditors are entitled to a summary order for payment. — 
In re Reynolds, 16 N. B. R. (S. D. N. Y.) 176. 

2. In an action brought to recover the amount paid to release a mortgage 
upon premises conveyed by deed which covenanted that the premises were free 
from incumbrances, held, that a discharge in bankruptcy by composition was 
a bar thereto. — Wells v. Lamprey, 16 N. B. R. (Sup. Ct. N. H.) 205. 


ConcEALMENT. — See Bankrupt, 1. 
ConsIDERATION. — See ASSIGNMENT, 2. 
Costs. — See AssIGNEE, 5. 
Courts. — See Haseas Corpus; JurispicTion, 1, 3; Morteaae, 1. 
CrepiTor. — See DiscuarGeE, 10. 


Dest. 
1. When A., at the time he purchases goods of B., intends either in whole 
or in part not to pay for them, he has c¥eated”’ a ‘‘ debt ’’ by fraud’”’ 
within the meaning of the Bankrupt Act, § 5117. — Jn re Alsberg, 16 N. B. R. 


(Del. Dist.) 116. 

2. And a like debt is created when the vendor is induced to sell his goods 
upon the representations of the buyer that he possesses property which he 
does not possess. — Ibid. 


Decree. — See DiscHarGE, 9. 


DiscHARGE. 

1. A creditor’s bill was filed to set aside alleged fraudulent conveyances. 
Pending the same, one of the defendants obtained his discharge in bank- 
ruptcy, and filed the same in answer. Held, that as complainants did not 
prove any of their debts in the Bankruptcy Court, nor did the assignee ever 
interfere in the cause, the discharge could not be set up in answer. — Phelps 
v. Curts, 16 N. B. R. (Sup. Ct. Ill.) 85. 

2. But the discharge is a bar to any personal decree, and should be limited 
to apply to the property covered by the bill. — Ibid. 

3. In the absence of consent by creditors in voluntary cases, no matter 
when commenced nor when debts were contracted, the assets must pay thirty 
per cent, or there can be no discharge. In compulsory cases, if otherwise 
entitled thereto, the bankrupt is entitled to a discharge irrespective of the 
assent of creditors or the amount of his assets. — In re Gifford, 16 N. B. R. 
135. 


~ 4. A discharge in bankruptcy releases the bankrupt from liability as surety 
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upon a guardian’s bond. — Reitz v. The People, 16 N. B. R. (Sup. Ct. Il.) 
96. 

5. A promise to pay a debt, after a discharge has been obtained, is bind- 
ing, and the discharge would not preclude a recovery. — Classen v. Schoene- 
man, 16 N. B. R. (Sup. Ct. Ill.) 98. 

6. Where a purchaser obtains possession of merchandise under an agree- 
ment to pay cash, and ships them beyond the control of the seller, and then 
refuses to pay the cash, such conduct might be regarded a fraud in the crea- 
tion of the debt, as contemplated by § 33 of the Bankrupt Act, and his dis- 
charge will not release him. — Jbid. 

7. A discharge obtained by fraud will be set aside. — Jn re Augenstein, 16 
N. B. R. (Sup. Ct. Dist. of Col.) 252. 

8. Quere, whether any cause which might have been urged against an 
original discharge can be set up to annul one which has been granted. — 
Ibid. 

9. A decree annulling a discharge cannot be set aside without a showing of 
some kind, and upon due notice to the parties affected thereby. — Ibid. 

10. A creditor having a judgment obtained pending bankruptcy proceed- 
ings in an action begun before, to recover upon a provable debt, has an inter- 
est in the question of the debtor’s discharge, and a right to contest it.—In 
re Stansfield, 16 N. B. R. (Nev. Dist.) 268. 

11. And such judgment will be released by a discharge. — Ibid. 

12. In reckoning the requisite proportion of creditors who must assent to 
enable the debtor to obtain his discharge, creditors who became such prior to 


Jan. 1, 1869, are not to be counted. Their assent is simply a nullity. —Jn 
re Wheeler, 16 N. B. R. (Dist. Ind.) 277. 


Docket. — See Lien, 2 
EquitaBLe Estate. — See AssIGNMENT, 1. 
Equity. — See PARTNERSHIP, 2, 4. 
Evipence. — See Hapeas Corpus. 
Execution. — See AssiGNEE, 1; Lien, 6. 


EXEMPTION. 

1. Under the statutes of Colorado, the exemption of a sum not exceeding 
two hundred dollars of ‘‘ stock in trade’’ does not apply to a merchant or 
trader, but to a miner or mechanic handicraftsman. But he is entitled to a 
horse, as a ‘‘working’’ animal, but not to a buggy.— Jn re Peabody, 16 
N. B. R. (Col. Dist.) 243. 

2. Where an assignee fails to report a schedule of property set off as 
exempt, or of sales of assets made by him, within a proper time, an ex parte 
order approving the same will be set aside upon petition of creditors, if made 
within a reasonable time; and he is not, in such case, bound to make his ob- 
jections within twenty days. — Jbid. 

See RecisTEr. 


Fatse Swearing. —See Bankrupt, 1. 
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Fees. 

1. When proceedings to foreclose a mortgage are invalid, attorneys’ fees 
and commissions will not be allowed.— Jn re Devore, 16 N. B. R. (W. D. 

: The assignee of an insolvent debtor under the general assignment for the 
benefit of creditors is entitled to the disbursements legitimately made in the 
execution of his trust before the debtor was adjudged a bankrupt, but he is 
* not entitled to services as preferred, nor to attorney’s fees paid by him. As 
to these, proof as an ordinary creditor must be made. — Jn re Lains, 16 
N. B. R. (Min. Dist.) 168. 

3. Where property coming into the hands of an assignee is subsequently 
found to be subject to a lien, it is to be charged with the reasonable costs of 
keeping and selling it, as well as the assignee’s fees; but not for services of 
an auctioneer, without showing that such services were necessary, nor for 
attorney’s fees for services rendered the assignee in contesting the lien claim. 
—Inre Peabody, 16 N. B. R. (Col. Dist.) 243. 


Fraup.— See AssiGNEE, 5; Dest, 1; DiscHarGgE, 7. 


FRAUDULENT CONVEYANCE. 


* 1. Fraudulent conveyances are not void but voidable by creditors, and 
property embraced in them does not vest absolutely in the assignee in bank- 
tuptcy as a portion of the bankrupt’s estate. — Phelps v. Curts, 16 N. B. R. 
(Sup. Ct. Ill.) 85. 


2. To render a conveyance, made by a bankrupt within four months of the 
filing of his petition with a view to give a preference among his creditors, 
void, the person taking the conveyance must know that it was made in fraud 
of the provisions of the act in the one case, and to prevent the property from 
coming to the assignee, or from being distributed under the act in the other. 
— Campbell v. Waite, 16 N. B. R. (Vt. Dist.) 93. 


FrAvuDULENT Dest. — See Haseas Corpus, 2. 


FRAUDULENT PREFERENCE. 


1. In a suit to set aside a mortgage as fraudulent, if the defendant knew 
that there was a large amount of other unsecured debts which the debtor could 
not pay, and that a large part of the property was common to all, from which 
to get their pay, he knew that he was, in taking the mortgage, obtaining a 
fraudulent preference. — Jn re Armstrong, 16 N. B. R. (Vt. Dist.) 275. 

2. Where a mortgage sought to be set aside was executed within the time 
named in the act to constitute a fraudulent conveyance, held, that the fact 
that the mortgagor had repeatedly failed to pay when promised, coupled with 
knowledge of other debts owing by the mortgagor, constituted reasonable 
cause for him to believe that the insolvency which in fact existed did exist. — . 
Ibid. 


Goop Farirn. — See Practice, 1. 
Guarp1An’s Bonp. — See DiscHarce, 4. 
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Habeas Corpus. 


1. Where a bankrupt has been arrested upon a debt under the State laws, 
and seeks release under habeas corpus in the Bankrupt Court, it is the duty of 
that court to examine all legal evidence tending to show that a debt not dis- 
chargeable by the discharge of the bankrupt has or has not been contracted, 
—In re Alsberg, 16 N. B. R. (Del. Dist.) 116. 

2. A bankrupt prisoner, who has been arrested pending proceedings in 
bankruptcy for a debt contracted in fraud, cannot, on a habeas corpus, be re- 
leased from such imprisonment. — Ibid. 

See ARREST. 


HomestTEaD. — See PARTNERSHIP, 2. 
Insunction. — See Morta@acGe, 1. 
Joint Dest. — See Proor, 2. 


INTEREST. 


Upon sale by an assignee, of real estate discharged of liens, he should 
allow interest upon the liens to the date of the making up of his report for 
distribution. — Jn re Devore, 16 N. B. R. (W. D. Pa.) 56. 


INSOLVENCY. 


The request of a bankrupt to be permitted to secure other creditors ina 
mortgage agreed to be given to a creditor at the time of the creation of his 
demand is notice to that creditor of the existence of other creditors, and of 
the bankrupt’s inability to meet their demands. — Lloyd v. Strowbridge, 16 
N. B. R. (Dist. Col.) 197. 

JUDGMENT. 


1. A judgment obtained by the assignees of a bank cannot, under the stat- 
utes of Pennsylvania, be paid by a protested draft drawn by the bank in favor 
of another bank, and purchased by the debtor after the judgment was ob- 
tained. — Baschore v. Rhoads, 16 N. B. R. (Sup. Ct. Pa.) 72. 

2. A judgment which cannot be enforced against an individual cannot be 
made a lien upon his individual property. — In re Boyd, 16 N. B. R. (Or. 
Dist.) 137. 

3. Although a judgment record cannot be resorted to to supply omissions of 
a docket entry, it may be examined to test the validity of such entry. — Jn re, 
Boyd, 16 N. B. R. (C. Ct. Oreg.) 204. 

4. A judgment obtained while proceedings in bankruptcy are pending in 
an action begun before, to recover a provable debt, is itself a provable debt. 
—In re Stansfield, 16 N. B. R. (Nev. Dist.) 268. 

See Act or Bankruptcy; 10; Lien, 5. 


JURISDICTION. 
1. Where a bankrupt court has taken jurisdiction, by ordering a sale of 
* mortgaged premises, discharged of liens, it has ousted the jurisdiction of the 
State court to foreclose the mortgage. —In re Devore, 16 N. B. R. (W. D. 
Pa.) 56. 
2. Since the amendment of June 22, 1874, the Federal courts have exclu- 
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sive jurisdiction of actions brought by assignees to recover property alleged to 
have been fraudulently transferred by the bankrupt where the value exceeds 
$500. — Olcott v. McLean, 16 N. B. R. (N. Y. Sup. Ct.) 79. 

3. By the same amendment, the State courts were deprived of their juris- 
diction over actions of this nature when the value of the property exceeds 
$500. — Ibid. 

4. State courts have jurisdiction of actions brought by an assignee in 
bankruptcy to set aside mortgages alleged to have been made in fraud of the 
bankrupt law. — Jsett v. Stuart, 16 N. B. R. (Sup. Ct. Ill.) 191. 

5. Personal service upon one of the members of an insolvent firm, out of 
the jurisdiction of the District Court in which the petition is filed, is not suffi- 
cient to give the court jurisdiction to adjudicate the party so served as bank- 
rupt. — Ibid. 

6. And this question of jurisdiction may be inquired into collaterally. — 
Ibid. 

7. A bankrupt court has no jurisdiction over the property of the bankrupt 
located in foreign countries, and will not compel the bankrupt to assign it. — 
Phelps v. McDonald, 16 N. B. R. (Sup. Ct. Dist. of Col.) 217. 

See Action, 2; MortGaGe, 1; Practice, 2. 


LIEN. 


1. The filing of the transcript of a judgment on a holiday is not void; 
but, in the absence of legislation to the contrary, gives a valid lien upon the 
real estate of the bankrupt in that county. — Jn re Worthington, 16 N. B. R. 


(W. D. Wis.) 52. 

2. The docketing of a judgment is something apart from the judicial pro- 
ceedings, which end with the entry of judgment; and a defective, ambiguous, 
or insufficient docket cannot be aided by reference to the judgment or other 
proceedings in the action. The docket must be complete in itself to create a 
lien. —Jn re Boyd, 16 N. B. R. (Or. Dist.) 137. 

8. The lien given by sections 266-268 of the Oregon Civil Code, arises not 
from the judgment, but the docket thereof; it is a strict legal right or advan- 
tage, and must stand or fall by the statute which gives it. — hid. 

4. A creditor having a lien upon the estate of his bankrupt debtor may 
either decline to appear in the Bankrupt Court, and thus be unaffected by 
any proceedings therein; or he may elect to proceed in that court, prove his 
debt there, and rely upon his security, which last is a waiver of his right to 
institute any suit or proceeding in any way inconsistent with such election. — 
Spilman v. Johnson, 16 N. B. R. (Va. Ct. App.) 145. 

5. In ascertaining the validity of a docket entry of judgment to secure a 
lien upon property, the whole entry is to be booked, and not merely a single 
item of it; and if, from the whole, the amount and date of judgment, the 
parties to it, and the court in which it was rendered, appear, the entry will be 
held sufficient. — Jn re Boyd, 16 N. B. R. (C. Ct. Oreg.) 204. 

6. In Colorado, a lien upon the debtor’s property is established by the de- 
livery of the execution into the hands of the sheriff, without levy, valid 
figainst proceedings in bankruptcy instituted after such delivery. — Bartlett v. 
Russell, 16 N. B. R. (C. Ct. Col.) 211. 

VOL. XII. 23 
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7. Where there are partnership debts outstanding at the time of the bank- 
ruptcy of one partner, for which the other is liable, he has a lien upon the 
property of the firm till they are paid, and to indemnify him in case he ig 
compelled to pay. — Thrall vy. Crampton, 16 N. B. R. (W. Dist.) 261. 

See Action, 2; AssiGNmMEeNT, 1; ArracuMENt, 2; Fees, 3; INTEREST; 
JUDGMENT, 2. 

MARSHALLING ASSETS. 

1. The bankrupt law does not prescribe any rule nor furnish any method 
for ascertaining the character of distributable assets. That is a subject of 
preliminary judicial inquiry, the result of which must be determjned by legal 
principles of recognized controlling applicability. — Jn re Zug, 16 N. B. R. 
(Ct. D. Pa.) 280. 

2. Where real estate has been held by partners as tenants in common, the 
classification of the same as partnership assets in the schedule filed by the 
bankrupts could not have the effect of changing the nature of the title, and 
of converting what was before the separate property of the individual part- 
ners into property of the firm. — [bid. 


Mecuanic. — See Exemption, 1. 
Mercuant. — See Exemption, 1. 


MortTGAGE. 

1. Mortgage made to secure a loan of actual value is valid if made and 
taken in good faith. — Campbell v. Waite, 16 N. B. R. (Vt. Dist.) 93. 

2. Where an assignee sold personal property subject to a mortgage, with- 
out an order of court, and the mortgagee brought suit in trover against the 
purchaser in a State court in a county where all the parties, assignee, and 
witnesses resided, the Bankrupt Court will not restrain the prosecution of the 
suit, even if it had the jurisdiction to do so. — Jn re Cooper, 16 N. B. R. (E. D. 
Mich.) 178. 

3. A later chattel mortgage substituted for a prior unrecorded one, in the 
absence of any intervening rights of creditors or others, rests for its validity 
on the first; and, though recorded within two months of proceedings in bank- 
ruptcy, is not held invalid as a preference, but as an exchange of securities. 
— Player v. Lippincott, 16 N. B. R. (E. D. Mo.) 208. 

See ComposiTi0Nn, 2; Fees, 1; Juritspiction, 1, 4; Practice, 2. 


Notice. — See INSOLVENCY. 
Omission. —See Bankrupt, 1. 
Orper. — See Exemption, 2. 


PARTNERSHIP. 

1. Where a copartnership is insolvent, or is possessed of assets not more 
than adequate for the payment of debts, one member of the firm cannot, 
upon retiring, rightfully withdraw beyond the reach of creditors, and to their 
injury, a portion of the assets,and make a personal appropriation of those 
assets by placing them in the form of a homestead. — Jn re Sauthoff, 16 
N. B. R. (Wis. Dist.) 181. 


DIGEST OF CASES IN BANKRUPTCY. 351 


2. Under such circumstances, though it take the form of a homestead, the 
property is as much within the reach of a court of equity as before; and no 
such change in its character can give it new sacredness, or endow its possessor 
with new privileges in its ownership or use. — bid. 

3. If a retiring partner takes out a portion of the assets of the firm for his 
individual use, he must do so without impairing the fund to which the cred- 
itors have the right in equity to look for payment; and it must be made 
clearly to appear that such remaining fund is ample. — bid. 

4. A joint creditor may prove his joint debt, and vote for assignee in case 
of the separate bankruptcy of one member of a firm. —IJn re Webb, 16 
N. B. R. (Nev. Dist.) 258. 

5. In a controversy between one partner and the assignee in bankruptcy of 
the other, respecting real estate purchased under an agreement to furnish the 
funds therefor and share in the profit and loss equally, it would be necessary, 
in order, to ascertain their respective rights to adjust their partnership deal- 
ings up to the time of the commencement of proceedings in bankruptey. — 
Thrall y. Crampton, 16 N. B. R. (Vt. Dist.) 261. 

See ApsupicaTion; Lien, 7; Proor, 2; SuBROGATION. 


Petition Bankruptcy. — See ASSIGNEE, 4. 
PLEADING. — See AssIGNEE, 2; DiscHARGE, 1. 


PRACTICE. 
1. Neither bad faith, nor, what is substantially the same thing, conduct 


wanting in good faith, is to be assumed, but to be proved. — Campbell v. 
Waite, 16 N. B. R. (Vt. Dist.) 93. 

2. The court has jurisdiction to proceed summarily, upon petition of the 
assignee, to set aside a mortgage given by the bankrupt after proceedings in 
bankruptcy were commenced. He need not be driven to a bill in equity. — 
In re Sims, 16 N. B. R. (Mich. Dist.) 251. 

See AssIGNEE, 5; MARSHALLING Assets, 1. 


PREFERENCE. 

1. A creditor accepting security has no right to wilfully close his eyes to 
facts the existence of which he could have ascertained by the slightest effort. 
— Lloyd vy. Strobridge, 16 N. B. R. (Cal. Dist.) 197. 

2. It is not necessary that the creditor should know that the law prohibited 
him from accepting a preference: it is enough if the creditor knows such facta 
and circumstances as bring the act within the prohibition of the law, and 
make it a fraud in legal contemplation. — Jbid. — 

See MortGaGE, 3; Security. 


Priority. — See ATTACHMENT, 2. 


Proor. 


1. No debt can be proved in bankruptcy, on which an action could not be 
maintained against the bankrupt in the State where the petition is filed, in 
case bankruptcy proceedings were not instituted. — Jn re Doty, 16 N. B. R. 
“(Min. Dist.) 202. 

ProvaBLe Dest. — See JupGMEnt, 4. 
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REGISTER. 


The register has no authority to set off to the bankrupt property as ex- 
empt, nor to give the assignee any directions in relation thereto. — In re Pea- 
body, 16 N. B. R. (Col. Dist.) 243. 


SALE. 


1. The objection that the purchaser at an assignee’s sale was the attorney 
of the assignee, and as such incapable of purchasing, should be made in a court 
of bankruptey, and cannot be made collaterally in another. — Spilman v. John- 
son, 16 N. B. R. (Vt. Ct. App.) 145. 

2. Where a claim was marked “ worthless ’’ by the bankrupt in his sched- 
ules, and it was sold by the assignee with other claims, the validity of the 
sale cannot be affected by the fact that the claim has turned out to be valu- 
able in the hands of the purchaser. —,Phelps v. McDonald, 16 N. B. R. 
(Sup. Ct. Dist. Col.) 217. 

See DiscuarGe, 6; INTEREST. 


ScHEDULES. 

Where, in the bankrupt’s schedule of assets, a claim for the burning of 
cotton in the enemy’s country during the war is described as against certain 
officers of the United States who caused the destruction, it is substantially a 
statement that the claim was one against the United States, it being known 
that the act of the officers is the act of the government. — Ibid. 


See AssIGNMENT, 3; BANKRUPT, 1. 


SEcurRITY. 


A general oral promise, made at the time a debt is contracted, to give secu- 
rity if required, cannot be executed after the debtor has become insolvent. 
— Lloyd v. Strobridge, 16 N. B. R. (Cal. Dist.) 197. 

See AssIGNEE, 5. 


Service. — See JurispicTion, 5. 


SET-OFF. 


1. A voluntary assignee, being a mere representative of the assignor, takes 
his choses in action, subject to any right of set-off. — City Bank of Harrisburg 
v. Sherlock, 16 N. B. R. (Sup. Ct. Pa.) 62. 

2. A court of equity will not interfere by injunction to enforce a set-off 
against a bankrupt estate when the debt has been bought after insolvency, on 
a speculation as to a probable dividend. — Hunt v. Holmes, 16 N. B. R. 
(Mass. Dist.) 101. 

3. The courts of law of Massachusetts afford an ample forum for the ad- 
justment of mutual credits, without resorting to equity. — /bid. 

4. Where a bank makes a voluntary assignment for the benefit of creditors, 
a depositor may set off the amount due him on deposit against his note held 
by the bank at the time of assignment. — City Bank of Harrisburg v. Sher- 
lock, 16 N. B. R. (Sup. Ct. Pa.) 62. 

See JupGMENT, 1; WAIVER. 
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Sratute or Liwirations. 

A suit by an assignee to recover debts due the estate is barred by the 
Statute of Limitations as contained in § 5057, although the petition in such 
suit was filed within the two years, but the summons was not served till after 
expiration of that time. — Walker v. Towner, 16 N. B. R. (W. D. Mo.) 285. 

See Proor, 1. 

SUBROGATION. 

S. and H. were partners, equally interested. Upon final settlement, S. 
was found to owe H. a balance. As partners, they guaranteed a debt to G., 
which they were decreed to pay and did pay out of the partnership assets. S. 
went into bankruptcy, when H. claimed a lien upen the individual estate of S., 
and to be subrogated for G. for one-half the debt. Held, that the debt being a 
partnership debt, and having been paid out of partnership assets, there 
was no right of substitution as against creditors of either partner. Such 
payment only created an item in the account between the partners. — Jn re 
Smith, 16 N. B. R. (E. D. Va.) 113. 


Surety. 

Where the principal on a debt is insolvent, the sureties in respect to their 
liability are regarded in equity as creditors, and may retain any funds of 
their principal in their hands, even against an assignee for value, without 
notice. — Jn re Reynolds, 16 N. B. R. (W. D. N.C.) 158. 


SUSPENSION. 


Knowledge of a general suspension of a merchant includes constructive 
knowledge of each particular suspension. — Hunt v. Holmes, (16 N. B. R.) 
(Mass. Dist.) 101. 

TENURE. 

Whatever rules are established, either by statutory enactments or the de- 
cision of local tribunals, touching the tenure of estate within their territorial 
jurisdiction, must be accepted as the law governing the Federal courts. — 
In re Zug, 16 N. B. R. (W. D. Pa.) 280. 


TRADESMAN. 
A bankrupt engaged in farming, and trading, buying, and selling live- 
stock, is not a tradesman within the meaning of § 5110 of the Revised Stat- 
utes. — In re Rugsdale, 16 N. B. R. (Dist. Ind.) 215. 


WalIveER. 


Acceptance by a creditor of his dividend under a composition is a waiver 
of any claim of set-off. — Hunt v. Holmes, 16 N. B. R. (Mass. Dist.) 101. 
See Lien, 4. 
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United States Reports, Supreme Court. Vol. 94. Cases argued and adjudged 
in the Supreme Court of the United States. October Term, 1876. Reported 
by Wittram T. Orro. Vol. 1V. Boston: Little, Brown, & Co. 1877, 
8vo. pp. xix, 878. ; 


Tue cases known as the ‘‘ Granger Cases,’’ with the preliminary decision in 
Munn vy. Illinois, have no doubt attracted more general interest than any others 
in this volume. The question, presentéd in its broadest form, was whether 
laws fixing maximum rates to be charged the public by the grain elevators in 
Chicago and the great Western railroads, are necessarily unconstitutional. 
Of course, where corporations were concerned, further questions arose on the 
effect of their charters as contracts. The discussion leaves something to be 
desired; and the judgment of the bar seems to be a good deal divided. 
It is very true that “the police power’? is open to the suspicion of being 
a convenient phrase to cover acts which cannot be justified by the letter 
of the Constitution, but which are nevertheless deemed necessary. It is also 
true that the exercises of this power with which we are most familiar are 
such as are mentioned by Mr. Justice Field, in his dissenting opinion in 
Munn vy. Illinois, But legislation as to prices has been common to all 
periods of the English law; and, even if it were hitherto unheard of, the 
circumstances to which this legislation applies are at ieast equally new. 
A hundred years ago, one could hardly use his land so as to injure another 
except by creating a nuisance. But things have grown more complex. 
The relations between property owners are not only those of mere con- 
tiguity: they are organic. Cities have grown up whose existence depends 
upon the railroad, and the products of millions of acres have to pass through 
the elevators of Chicago. If you cut the motor nerve, you paralyze the hand. 
If the railroads and elevators have a constitutional right to charge what they 
please, it is just as truly a right to destroy the property of others as a right to 
make noxious vapors would be. In such cases, it is immaterial that there is no 
statutory monopoly, so long as there is actual power on one side and actual 
dependence on the other. It was objected that the question what was a reason- 
able charge, was a judicial question. But the legislature did not attempt to say 
what should be charged: it only fixed a limit, and there was nothing to show 
that this was not considerably higher than the reasonable charge. If the court 
had been able to see that this was a mere cover for confiscation, it would have 
had a wholly different question before it. Of course, the question may be 
raised where to draw the line; but no experienced lawyer is disturbed by that, 
for he is well aware that the best-settled legal distinctions illustrate the Dar- 
winian hypothesis no less than the diversities of species. However, this is not 
the place to reargue what the court has decided; and we leave the subject. 
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The wisdom of the legislation in question is a very different matter from its 
constitutionality. But we are a good deal more likely to have wise legislation, 
if the law-makers cannot divide the responsibility for violating first principles; 
and even bad laws may be better than that, after the life of the community 
has been adjusted to them for years, some accident of litigation should ret- 
rospectively declare them void, and that every one is presumed to have known 
them to be so. 

The only other case which we shall mention is Utley v. Donaldson, p. 29. 
The plaintiffs, in reply to a suggestion of defendants, offered a price for 
“fifteen Central Pacifics’’ (i.e., bonds); which was accepted by telegraph, 
May 25, 1871. The same day, defendants forwarded fifteen bonds by express, 
and wrote by mail that they had done so, referring to the telegrams; and con- 
tinuing, ‘‘ We would further add, that we have purchased the bonds from a 
party strange to us; and, not having ever handled any of the Pacific Central, 
we would sell the bonds without recourse as to their being genuine; conse- 
quently, please examine them, and, upon being found correct, telegraph im- 
mediately (Central, all O. K.) . . . We use this as a precaution, and not 
willing to take any risk.’’ The plaintiffs received the letter, and afterwards 
the bonds, and telegraphed as requested. The bonds turned out to be forged, 
and plaintiffs sued to recover what they paid for them. A majority of the 
court held that they could recover, on the grounds that the sale was completed 
by the telegrams, and that the letter did not clearly insist on the new term 
that the sale was to be without recourse, or, if it did, was not assented to by 
the plaintiffs. The majority seem to overlook the fact, that the contract by 
telegraph was only to deliver some fifteen bonds; and that consequently the 
defendants had a right to attach what conditions they pleased to the receipt of 
these particular papers under that contract. It seems to us, also, that the letter 
said in the plainest commercial language, ‘‘ We deliver them without recourse 
to us.” 

The course of the judges in dissenting so frequently is still a source of 
regret. 

The reporting shows the same faults that we observed in the last volume. 
For instance, in such cases as that at p. 711, there is no excuse for omitting a 
statement of facts; the verification of citations still seems to be imperfect; and 
the head-notes — as, for instance, that to Utley v. Donaldson, sup. — are poor. 
We hope that the defects in the reporter’s method may be remedied with 
further experience. 


Forensic Medicine and Toxicology. By W. Batuurst Woopman, M.D., 
F.R.C.P., and Cuartes Meymorr Tipy, M.B., F.C.S. With eight 
full-page lithographic plates, and one hundred and fifteen other illustra- 
tions. Philadelphia: Lindsay & Blackiston. 1877. 


WE appreciate the difficulty of attempting to review a work which requires 
such a variety of technical knowledge as this, all of those subjects usually in- 
cluded in works upon medical jurisprudence being treated, since we do not 

. consider that one who makes a special study of one of these subjects — toxi- 
cology for instance —can also be an expert in the others, such as insanity. We 
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are not surprised, therefore, to find some shortcomings. As mentioned in the 
preface, the book is intended for members of the medical rather than the legal 
profession. 

With the exception of a few preliminary remarks upon the duties of the 
physician in cases of sudden death, coroner’s inquests, signs of death, post- 
mortem examinations, &c., nearly the first half of the book is devoted to the 
study of toxicology. This subject is, in the main, well handled, although the 
chemistry of many of the poisons is open to considerable criticism. In 
the first place, the systematic analysis of the authors is in our opinion very 
imperfect, since they do not properly destroy or eliminate the organic matter 
before applying the tests. They recommend, for example, passing sulphur- 
etted hydrogen directly through the organic fluids, in order to precipitate the 
metallic poisons; whereas there is no fact better recognized by chemists than 
that it is frequently impossible to obtain a precipitate from such solutions, 
even when there is a considerable quantity of the poison present. Fresenius 
and Von Babo’s method for the destruction of organic matter, which is em- 
ployed by most toxicologists in this country and Europe, is condemned with- 
out criticism. In connection with arsenic, the authors mention Reinsch’s 
test —a most important preliminary and confirmatory test —as a conclusive 
one; whereas it cannot be relied upon exclusively as distinguishing between 
arsenic and antimony, since the sublimate obtained from the latter substance 
sometimes assumes the octahedral form, as has been proved by Prof. Wormley. 
We also find the’ erroneous statement, that, if the arsenic is in the form of 
arsenic acid, it will not react with Marsh’s test; that is, no arseniuretted hy- 
drogen will be evolved. In our analyses we always convert the arsenic into 
this form, before applying Marsh’s test, and never fail when arsenic is present 
to obtain the characteristic results. The description of the post-mortem 
appearances which may be found after antimony poisoning is very incomplete. 
In connection with lead poisoning, we find a very poor account of the action 
of water upon metallic lead. And no mention is made of the chemical rela- 
tionship between the two alkaloids of the nux vomica; namely, that brucia 
can easily be converted into strychnia, and vice versa. 

We are pleased to see that, in connection with almost all of the vegetable 
poisons, the physiological action upon animals is recorded. The brief mention 
of most of the important cases of poisoning is also excellent, although we 
notice that some of the recently published cases are not given. The chemistry 
of cantharidin, the active principle of the Spanish fly, is much behind the 
times. 

In spite of the above criticisms, however, we consider the toxicological por- 
tion of the book of much value; since all points which are of importance to the 
practising physician or lawyer are mentioned, although (as we have stated 
above) the expert toxicologist will learn nothing new, and will find some 
shortcomings. This part of the work is handsomely illustrated by colored 
lithographs, representing the appearance of the stomach as affected by some of 
the poisons. Yet these plates are hardly worth the increase of cost which they 
cause, since any given poison does not always produce the same changes in the 
stomach. Thus, of five cases of arsenic poisoning, we have seen only one in 
which the stomach presented the appearance shown in Plate I. 
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The next subject, the examination of hairs and stains, is well treated. 
There are several good plates of the microscopic appearance of different kinds 
of hairs. ‘The chemical examination of blood stains is excellent. In refer- 
ence to the distinction between human and other blood, the authors are very 
cautious and non-committal. They give the experiments of Dr. Richardson, 
of Philadelphia; but do not state whether they agree or disagree with him. As 
to the distinction between menstrual and non-menstrual blood, they quote the 
statement, long since disproved, that menstrual blood contains no fibrine. 

The medico-legal questions connected with life insurance are then taken up, 
and discussed at considerable length, and very thoroughly. Personal identity 
in the dead and living is treated very fully; many tables of the proportions of 
the human body being given, but no satisfactory rules by which the height of 
the individual can be calculated. The surgical side of malpraris is very 
incomplete. The questions in connection with obstetrics are well handled, and 
the important points made clear by a number of illustrative cases. Insanity 
appears to us to be especially well treated for a work of this nature. The 
various forms of death by suffocation are discussed at length; and Tardieu is 
quoted to prove that, for death to take place from hanging, it is not necessary 
for the feet to be off the floor, nor even for the rope entirely to encircle the 
neck. The book is full of illustrative cases, which render it entertaining as 
well as valuable. 

The work gives evidence of a great deal of labor and most extensive reading 
on the part of the authors; and, notwithstanding a few errors, which are inevi- 
table in a work embracing so great a variety of subjects, we can cheerfully 
commend it to those (especially in the medical profession) who are interested 
in the questions connected with medical jurisprudence. It will be found of 
great value to the coroner and medical examiner. 


The American Student’s Blackstone. Commentaries on the Laws of England, 
by Sir Witt1am BiacksTONE : so abridged as to retain all portions of the 
original work which are of historical or practical value; with Notes, and 
References to American Decisions. For the use of American Students. 
By GrorGe Cuase, LL.B. New York: Banks & Brothers. 1877. 

WE remember to have seen an edition of Shakspeare’s Plays from which 
all those thoughts and expressions which were calculated to bring a blush to 
the cheek of an American maiden had been carefully eradicated. Macbeth, 
whose language was occasionally profane, was very properly made by the 
editor to say, ‘* The devil blame thee black, thou cream-faced loon;’’ and all 
will at once admit that this is amuch more decorous use of language than that 
in which the hasty man really indulged. So we have before us an edition of 
Blackstone’s Commentaries, corrected and amended for the use of the Ameri- 
can youth. The ingenious author of that famous work, the ‘‘ Portuguese 
Grammar,’’ — a work written for the education and improvement of the young 
men of Portugal, —closes the introductory chapter of his book with these 
words: ‘* We expect then, who the little book for the care what we wrote him, 
and for her typographical correction, that may be worthy the acceptation of 

. the studious person and the youth at which we dedicate him particularly.” 

Mr. Chase, in his preface to the edition before us, though in different words, 
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expresses the same hopes, and aims to attain the same results. Like the 
learned Portuguese grammarian, Mr. Chase’s desire and intention is to give to 
the American ‘‘ studious person and the youth ”’ only those portions of Judge 
Blackstone’s Commentaries which, in his opinion, are ‘* worthy the accepta- 
tion.’”? Let us see what has been done. 

The Commentaries as amended and abridged are published in one very 
thick volume, nearly as big as a dictionary, and far too bulky to be con- 
veniently used. This reduction from four to one volume is effected by 
omitting from the first volume of the ordinary edition twelve chapters entire, 
and, from the other volumes, chapters, sentences, and words, wherever Mr. 
Chase considers it expedient so todo; and nearly all the notes in all the volumes 
are either wholly omitted, or are shortened and replaced by notes written by 
the present editor. The editor has, however, retained with great propriety the 
original language of Blackstone, with but one exception, which is pointed out 
in the preface. By this method of einendation and alteration, the book has 
undoubtedly been made more easily understood and more readable. That it has 
thus been rendered more valuable or better fitted for the use of students, we do 
not believe. As there are, however, still in existence copies of the original 
edition in four volumes, with numerous and learned notes, and as Mr. Chase’s 
work has not yet been made by statute the exclusive medium through which 
a knowledge of the common law can be conveyed to the mind of the young, 
we do not think it necessary to discuss the matter at length. If the work was 
worth doing at all, we can cordially praise Mr. Chase’s execution of it. He 
has certainly shown skill and delicacy in selection. We think that Mr. Chase 
overrates the danger, and, in fact, we think that there is no danger at all, of 
an ordinarily intelligent student’s burdening his mind with the obsolete laws 
and useless portions.of Blackstone’s Lectures. The Commentaries should be 
read now only as a ground-work to build upon, and we cannot ourselves look 
upon any portion of them as useless or dangerous. No portion of the common 
law sprang into sudden existence after the manner of Minerva, — fully armed 
and complete; and every permanent law in our statute books became what it 
now is by a slow process of accretion like the gradual formation of the coral 
islands. To quote again that imperishable work, the ‘‘ Portuguese Grammar: ” 
‘¢ Few, few the bird builds its nest.’? It would be impossible thoroughly to 
understand or appreciate the law as it exists to-day without an historical ex- 
amination of this process of formation; and in Blackstone’s Commentaries we 
have a learned and comprehensive statement of the origin and progress of the 
English law from the earliest dates to the condition in which it then existed. 
All this has been carefully omitted from this edition. How and why the law 
has changed since Blackstone’s time, is equally a matter of historical research. 
No student should be advised or allowed to study these Commentaries with 
the purpose of learning from them what the law is to-day. That knowledge 
he can only acquire by practice, and a careful study of the best-reported decisions 
and of special treatises. To understand the law as it is to-day, he must, how- 
ever, have a thorough knowledge of the sources from which it sprang, and the 
steps it has taken from the rudeness of semi-civilization to its present con- 
dition of refinement and scientific precision. We cannot feel, therefore, that 
there is any necessity for abbreviated, improved, or amended editions of either 
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Blackstone or Shakspeare. We can only advise the tender reader of Shaks- 
peare, whose feelings are lacerated, and whose morals are contaminated by 
Lady Macbeth’s profanity in calling a spot ‘‘ damned,”’ to return to the perusal 
of Mrs. Barbauld’s works, and the American and unsophisticated youth who, 
by reading the Commentaries in their unadulterated form, is in danger of be- 
lieving, or of acting on the belief, that the statute, 7 Geo. III. ch. 59, for 
suspending the legislation of New York (for instance), is still in foree, to re- 
turn to the less dangerous tillage of the soil. 


Fire Insurance Cases. Being a Collection of all the Reported Cases on Fire 
Insurance in England, Ireland, Scotland, and America; from the earliest 
period to the present time, Chronologically arranged. Vol. V. covering the 
period 1865—September, 1875. By Epmunp H. Bennett. New York: 
Hurd & Houghton. Boston: H. O. Houghton & Co. The Riverside 
Press, Cambridge. 1877. 8vo. pp. xxxvi, 865. 

Mr. BennetTrT states, in the preface to the present volume of his valuable 
series, that the number of cases reported during the period covered by it was 
so great as to compel him to condense many of them, and report only the ma- 
terial portions, and in some instances only the head-notes. Indeed, he might 
have gone further, and said that ezceptio probat regulam in this matter has 
been so steadily adhered to that it would have been rather difficult to deter- 
mine from an examination of the volume whether the rule was to publish head- 
notes or to publish cases. This plan has its merits, as it enables the author to 
get more into a single volume than would otherwise be possible; but, since it 
has been used at all, we cannot help feeling some regret that it had not been 
made the basis of the whole undertaking at the beginning, and adhered to 
throughout. In that case, the work when completed would have been a digest 
comprised within comparatively narrow limits; instead of being, as it will, 
half digest and half collection of cases, and very voluminous at that. This 
would, however, have brought the work in a certain sense into collision with 
Littleton and Blatchley’s digest of fire insurance decisions. 

As a general thing, Mr. Bennett’s work is exceedingly well done. Here 
and there we observe an oversight in reporting. In Sillem v. Thornton (for 
instance), 3 Ell. & Bl. 868, — a case which turned on the legal effect of a de- 
scription of the insured premises, — it was decided that the risk or liability of 
the insurer was actually increased by an alteration of the insured premises, con- 
sisting of the addition to a house of a third story. But nothing is said in the 
head-note of one of the most important grounds of the decision; which was, 
that inasmuch as the insurer, in contracts of this kind, is bound to make good 
the whole of any partial loss, the erection of the additional story would have 
rendered him liable for losses on that, as well as on any part of the original 
house. This seems to be not a mere decision as to facts, but to involve a legal 
principle, that any addition to insured premises which adds to their value 
amounts to a breach of the warranty contained in the description. 

Blemishes of this sort (of which there are fewer in Mr. Bennett’s work 
than in that of most persons) arise sometimes from an inherent difficulty in 
the compilation of cases taken from the reports, — the confused manner in 
which so many cases are now-a-days reported being very misleading. In 
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many of the newer States the reporters, being familiar with the practice under 
the local code, are apt to overlook the nice shades of meaning which a particu. 
lar state of the facts or pleading may give a decision; and hence, in many 
cases, an author who goes over the case de novo has not a sufficiently exact 
report of it to guide him. This does not apply, of course, to the cases which 
we have just cited, in which the pleadings are given at quite sufficient length. 

Mr. Bennett will, it is to be hoped, continue his series as the reports come 
out. It is a valuable work, and we can cordially recommend it to the pro- 
fession. 


A Treatise on the Law of Watercourses. With an Appendix, containing Stat- 
utes of Flowing and Forms of Declarations. By JoserH K. ANGELL. 
Seventh Edition, revised, and very much enlarged by the Addition of 
New Matter to the Text and Notes. By J.C. Perkins, LL.D. Boston: 
Little, Brown, & Co. 1877. 


Many years ago, Mr. Angell, wishing, doubtless, to avoid a dry subject, 
selected Watercourses as his theme; and to this day others have written upon 
Law of Waters,’ and ‘* Aquatic Rights,’”’ and Sewers’? (within 
which Mr. Sergeant Callis is pleased to include ‘‘ Rivers, their Channels and 
Banks’’), but no other upon Watercourses. 

Now, a watercourse is defined to be a stream of water usually flowing in 
a definite channel, having a bed and sides or banks, and usually discharging 
itself into some other stream or body of water. The size is unimportant, the 
flow need not be constant; but it must be something more than mere surface 
drainage, even though this runs in freshets through certain ravinés or depres- 
sions. This is substantially the lucid definition given by Mr. Chief Justice 
Bigelow in Luther v. The Winnisimmet Co., 9 Cush. 174. 

Many of the writers upon Easements have treated several of the topics 
which are also subjects of this treatise of Mr. Angell; but the law of ease- 
ments, properly so called, has no bearing whatever upon the rights of riparian 
owners of a natural watercourse. ‘‘A watercourse begins ex jure nature, 
and, having taken a certain course naturally, cannot be diverted. ‘ Rusticus 
expectat dum defluit amnis; sed ille labitur et labetur per omne volubilis 
zvum.’’’ Or, in the more staid language of the ancient common law, ‘“‘ Aqua 
currit et debet currere ut currere solebat.’’ And the right of the lower pro- 
prietor to have the stream come down to him undiminished and unpolluted, 
and the right of the upper proprietor to have the water flow on without let or — 
hindrance, as ordained by nature, are not of the nature of easements; any 
more than the enjoyment of the winds of heaven, as they pass over the surface 
of the earth, or of the light of day, involves the relation of a servient and dom- 
inant tenement. An easement, on the contrary, is artificial. It is personal, 
in that it involves the subjection of one parcel of land to some burden, duty, 
or servitude in favor of another parcel (or the occupants thereof ), by reason of 
a contract (or conduct or use implying a contract) between the persons owning 
or occupying the tenements, respectively. It is acquired by grant or acquies- 
cence; lost by disuse, and also by the servient and dominant tenements com- 
ing to be held in one hand, —i.e., by the same person becoming contractor 
and contractee. The rights in a watercourse are governed by entirely different 
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principles. Therefore, until populations become so dense that man is driven 
toencroach upon his neighbor’s rights, the law of servitudes does not bear 
upon the rights in waters. The right to use a stream for domestic or agricul- 
tural purposes, for washing or watering cattle, for fishing, the acquisition of 
islands or alluvion, by the action of the stream,—are not in the nature of 
easements. But, as the owner of the bank has merely the right to use the 
water ‘‘as it passes along,’ his enjoyment being usufructuary, and as of a 
thing owned in common with others, —as soon as the water is taken from its 
natural uses and put to the artificial uses which societies require, then, from 
this perverted use, if granted or acquiesced in, easements may be acquired; 
such as waterdrip, drainage, diversion, irrigation, pollution, and flowage, and 
many others incident to mill-rights, so called. 

With regard to our author, it may not be necessary to inform the profes- 
sional reader that Mr. Angell is not a philosophical writer. In his generation, 
indeed, it was not the fashion to be so philosophical as it is now-a-days. An 
industrious lawyer would get together a large number of decisions upon some 
subject, and upon others more or less analogous, and, ‘‘ combining his infor- 
mation into continuous discourse,’ produced a book, more or less useful to the 
student and practitioner. But, after all, it was a diluted digest, not of the 
terse nature of Byles on Bills, or Cruise on Real Property; and not all approach- 
ing such treatises as Blackburn on Sales, or Lindley on Partnerships. Of 
this kind was Mr. Angell’s book, which, however, has sold, and been worth 
the money to the profession; and has gone through many editions, and found 
a laborious and careful commentator in Judge Perkins. There is nothing to 
be done by the profession but to buy it. Except the forty pages of flowage 
acts and declarations at the end of the volume, which no one can care a 
fig for, unless he lives in one of the New England States, —and to him they 
are not necessary, — there is not any thing about the book which should have 
been omitted by an editor. And yet we wish that a wholly new book upon the 
subject might have been written; because the wants of the text have been 
supplied by many wholly new sections (enclosed in brackets), and the extracts 
in the foot-notes form really a disjointed but parallel treatise to the text. 
This, the result in great measure of the growth of the law, as we think, 
detracts from the continuity and homogeneousness of the work. And in a 
new treatise the arrangement would doubtless be improved. 


A Treatise on the Law of Taxation, as imposed by the States and their Muni- 
cipalities or other Subdivisions, and as exercised by the Government of the 
United States, particularly in the Customs and Internal Revenue. By W. 
H. Burrovens. New York: Baker, Voorhis, & Co., Publishers, 66 
Nassau Street. 1877. 


Tue latest is the best; or, at least, if it is not, it ought tobe. And although 
the beneficent maxim, that what ought to be done is to be regarded as done, 
cannot safely be taken to apply to all text-books, there is reasonable ground 
for giving the author the benefit of the maxim in the present case. 

- It would obviously be impossible to test the literal exactness of the state- 
ment, that all the important cases in point are given in the present volume; but 
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a careful examination of several test points shows that they are given very 
fully, and with a careful discrimination of their relative importance in connee- 
tion with the subject. 

Occasionally, in the discussion of constitutional questions, the author appears 
to have been somewhat too much influenced by the theoretic views of mere pro- 
fessional writers. This is particularly noticeable in the chapter which treats 
of the taxability of property as dependent upon its situs, where the legality of 
taxation by each of two States is overlooked, although the right is expressly 
recognized elsewhere in the treatise, and the legality of double taxation ad- 
mitted where both taxes are imposed by the same sovereign authority. With 
the propriety of such taxation a legal text-book, of course, has no concern, 
Yet it may well happen that, in the absence of any practicable means for 
dividing the claim equitably, both the seats of residence and that of situs may 
claim a tax: the State in which the owner resides, on account of the protec- 
tion to his person, the privileges of citizenship, and the care of his family, and 
the education of his children; the State in which the property is situated and 
employed, on account of the protection of the property, and because it fur- 
nishes the means for its profitable employment. As a mere matter of law, 
nothing can well be established more firmly than the power of each sovereign 
to tax in the case stated. The proposition that the right to tax real estate 
owned by a resident, but situated beyond the State, has never been claimed, is 
a mistake. The right to tax such real estate was asserted by the commission- 
ers who prepared the Revised Statutes of Massachusetts, and the power results 
logically from the right of every sovereign State to require a contribution from 
its citizens, for public purposes, in proportion to their ability, or by some pro- 
portional allotment. The expediency of reckoning such property as a basis of 
assessment, the means of collection, the question of priority of claim upon 
the property itself between the States to satisfy such claim, are different 
questions. 

In the chapter in question, the author has fallen into an error which does 
not often occur. He gives the proposition that the statute of Massachu- 
setts has been thought to assert the principle, that all personal property may 
be taxed with reference solely to the domicile of the owner, and without refer- 
enee to the situs of the property; and then goes on to state that this view is not 
sustained by the courts of Massachusetts, citing the case of Flanders v. Cross, 
10 Cush. 514. It is explained that, ‘‘in the discretion of the assessors, it” 
(a building owned by a resident of New Hampshire, standing in Lawrence on - 
leased land) ‘‘ might be taxed as real or personal estate; ’’ and giving as the 
gist of the case the proposition (with quotation marks), ‘‘ If it was personal 
estate, it was not taxable in L., any more than a ship touching at a wharf 
owned by a resident of New York city.” 

. Upon which it is to be remarked: that, if the case established the prop- 
osition quoted, it very strongly and directly sustained the principle which the 
statute is thought to assert; for it allowed to New Hampshire the right to tax 
tangible personal property pretty permanently established and used within 
Massachusetts, and disclaimed any such right on the part of Massachusetts. 
The remark quoted is not to be found in the report of the case as printed, 
except by construction from separated sentences; and the form of statement 
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in the report is more exact, and is an express reiteration of the principle of 
Personalia personam sequuntur. It will also be news to most Massachusetts 
lawyers and assessors, that assessors have a discretion in regard to taxing 
property as real or personal, and probably an inquirer might become pretty 
familiar with the tax-law before he would discover how this discretion is con- 
ferred, and would not discover it then. In fact, the case decided, that, when a 
building has been assessed as real estate, it cannot be sold as personal property 
for non-payment of the tax; and that, if the collector undertakes so to sell it, 
the purchaser who attempts to enter is a trespasser. 

But, in general, the author’s statement of the meaning of cases is remarkably 
neat, concise, and exact. This is particularly true of the railroad-bond tax 
cases, and a number of related decisions which have figured in a curious dis- 
guise more or less recently in various magazine articles upon this dry, but 
interesting, subject of taxation. His research for cases has apparently been 
exhaustive. The arrangement is convenient, and readily permits a clear state- 
ment of the distinctive principles underlying the assessment of different species 
of taxes. An apparent attempt has been made to condense the subject as 
much as its nature would admit. Indeed, it is a matter of some doubt whether 
a fuller statement of the constitutional and statutory provisions of the different 
States, and even of the modes of procedure in assessing and collecting taxes, 
is not necessary to a proper understanding of the meaning of many of the deci- 
sions. It was remarked by Chief Justice Shaw, that the system of taxation is 
a highly artificial system; and there is certainly no branch of the law in which 
it is more hazardous to rely upon foreign authorities, than in that relating to 
this subject. The matter affects so vitally the pecuniary interests of the 
community, that local feelings and traditions create, in the older States espe- 
cially, a body of unwritten law which modifies and explains constitutional 
provisions and legislative enactments to a degree that can hardly be realized 
without a special study of the subject. It is, perhaps, too much to expect that 
the means for such a study can be furnished in a book intended for general 
use as a handy book. Certainly, the bulk of such a treatise would be in a high 
degree alarming. 

The endeavor of the author, as stated by himself, has been to give a sum- 
mary of the principles of law involved in the system of taxation practised by 
the States of the American Union and their various subdivisions, and in the 
system adopted by the government of the United States. The labor, which is 
great, has evidently been performed with thoroughness and intelligence, and 
the treatise may fairly be commended as a valuable aid to the knowledge of 
this branch of law. 


The Law of Corporate Securities, as decided in the Federal Courts. By G. C. 
CLemens, of the Topeka Bar. W. J. Gilbert, Publisher of Law Books 
and Legal Blanks, St. Louis, Mo. 1877. pp. xi, 283. 


Tue preface tells us, that ‘the object of this book is to give, in syste- 
matic shape, the law of municipal and railroad securities as stated by the Federal 
courts.”” This work has been done well. Mr. Clemens has a pointed, terse, 
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and vigorous style ; has arranged his matter logically, and has stated his 
propositions with neatness and accuracy. He recognizes the rule, that an 
author should content himself with stating what the law is, and referring to 
the cases which establish it ; and his pages are singularly free from redun- 
dancy and repetition. The profession will find the volume an accurate and 
useful compendium of the law in regard to municipal and railroad bonds ; and, 
as such, we recommend it cordially. We know of no other work in which 
the numerous decisions of the Supreme Court on these subjects are so well 
collected and arranged. 

Mr. Clemens is evidently a man of decided opinions, with a taste for 
polemics; and we suspect that he was obliged to exercise no little self-restraint 
in the composition of his book. In his introduction, he rewards himself by 
what he calls ‘‘a sort of holiday excursion,’’ and indulges in some observa- 
tions which we cannot refrain from quoting, both because they show what 
sort of a man the author is, and because they indicate the existence of a feel- 
ing at the West which the student of politics should not overlook. He 
says: — 


“ We live in a glorious country. Here, every man is a king, and has the privilege 
of being as untrammelled by reason and responsibility as any who ever wore a 
crown, or sat upon athrone. Opportunities are not wanting for the exercise of this 
princely privilege, and the occasions are ordinarily improved. Nor is this the only 
glory of the American system. Every man may assist in making laws which are 
to govern him and the people of his State; or, if he be totally destitute of both 
honesty and financial ability, he may even aspire to the management of the fiscal 
concerns of his city or county, as an alderman or a county commissioner, in which 
character his practice of the Captain Kidd and the Micawber systems of finance 
combined must inevitably render him famous. 

“ Perhaps, however, there is no greater privilege enjoyed by the American citizen, 
than that simple but successful scheme of robbery which consists in the exercise of 
the right of suffrage, by means of which the man who owns no landed property, 
save what adheres to his person, and no goods and chattels, save a family he mis- 
treats, and a vote which is in a state of perennial hypothecation, dictates to the 
hard-working and the moneyed classes who shall officially squander their money, 
contracts debts for them to pay, and then complains at the departure of flush times, 
when the last farthing is needed to pay off the mortgages his prodigality has placed 
upon the homes and business of honest and thrifty citizens.” 

“Every community is a fair representative of Sodom, in which the pious Lot 
might search, till his wife’s salt would be needed to preserve him, if ‘ peradventure’ 
he might find ten righteous men.” 


This is vigorous, though not judicial; but we will do Mr. Clemens the 
justice to say that, after he fairly settles down to work, he allows himself few 
holidays. At times, a somewhat unchastened phrase will intrude itself, which 
sounds a little strange in the statement of a legal proposition. Thus, on page 
67, the author criticises the decision that the coupons on municipal bonds 
may legally be made payable in coin, on the ground that a municipality can- 
not be required to pay in any other money than that in which taxes are 
payable, and then asks, ‘‘If the municipality cannot compel its citizens to 
pay their taxes in coin, where is the coin to come from with which to pay its 
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bonds? Evidently, the corporate officers must go into the market, interview 
‘Mammon’s fierce zodlogy’ in Wall Street, and buy it.’’ 

Again, on page 96, he says, ‘‘ Some courts construe ‘as near as may be,’ 
in this act, to mean, ‘when deemed applicable;’ at least, one would gather 
that impression from their Podsnap style of putting State codes into an im- 
aginary chaos behind their learned and dignified backs.”” Such forms of 
expression do not add force to the author’s criticisms, and may lead some 
readers to conclude that Mr. Clemens is too sprightly to be reliable. In this 
they will do him injustice; but, in the future works which we hope we may 
expect from his pen, we should advise against ‘‘ holiday excursions.” 

To the body of the work are appended chapters on the jurisdiction of the 
Cireuit Courts, procedure in equity, the manner in which testimony is taken 
in equity causes, and the equity rules of the Supreme Court. The rules, 
certainly, should never be printed in a text-book; and much of what is said 
in regard to jurisdiction, procedure, and evidence, has no especial application 
to the subject of this work, and should have been omitted. The volume con- 
tains no notes, all the author’s citations being printed in the text. ‘* Notes,’’ 
he says, ‘‘ are the subterfuge of the indolent-author.”” And, again, ‘* He 
has avoided notes as he would a disagreeable thing, having suffered from them 
very often himself.” We are inclined to think that citations are better in 
notes. Their interpolation in the text rather breaks its continuity; but with 
his general theory we agree. 

The book is printed on good paper; but the printing and proof-reading 
leave something to be desired. Certainly, Mr. Justice Grier might reasonably 
complain of being made to use the word * harrangues,’’ which is put into 
his mouth in the fourth line of the introduction. Nor are other examples 
wanting. 


Massachusetts Reports. Vol. CXXI. Cases argued and determined Septem- 
ber, 1876—January, 1877. Jonn Laruror, Reporter. Boston: H. O. 
Houghton & Co. 1877. 

We congratulate Mr. Lathrop on this volume, which is, we think, superior 
to its predecessors, in clearness in the presentation of facts and conciseness in 
the head-notes; particulars which deserve mention, because they have been 
the points heretofore criticised in Mr. Lathrop’s reports, and because they are 
tests of the thoroughness of the reporter. 

The volume is quite an interesting one; containing, indeed, not so many 
cases of public importance as some of its predecessors, but a greater number 
of points of general interest. There is the usual variety of cases growing out 
of the rule of respondeat superior, and the relation of master and servant; and, 
while the rules flowing from the doctrine of the irresponsibility of the master 
for injuries suffered by one servant at the hands of his fellow-servant continue, 
as they constantly do, to demand further definition or modification to adapt 
them to the varying states of fact which daily arise, cases on these points will 
recur with undeviating frequency. 

We are glad that the court has at last, by an authoritative résumé of the 
decisions in Low v. Elwell, p. 309, dispelled any lingering doubts of the right 


of a landlord to expel by proper force a tenant at sufferance, without civil 
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liability in any shape therefor. The clearly defined rules of the common law 
have been greatly infringed upon by loose equitable doctrines advanced by 
some tribunals, in ambitious attempts to reform the law, or in their indigna- 
tion at supposed hardships; and this timely and conclusive exposition of the 
true rule leaves our law on the same sound basis as has long existed in 
England. 

In Dexter vy. Phillips, also, p. 178, the court arrive at a result of equally im- 
portant practical application; and fix the limits of the rule of apportionment 
as between capital and income, or life, tenant and remainder-man, with so 
much detail, as well as clearly defined principle, as to leave but few points 
unsettled for further question. 

Boyle v. Boyle, p. 85, will be found useful in determining when a mort- 
gagee may resort to the summary proceeding to gain possession of the mort- 
gaged property. It still, however, leaves the question undecided, whether a 
mere entry by the mortgagee on part of the premises which the tenants 
neither resist nor acknowledge is a sufficient possession to maintain this pro- 
ceeding on. 

Commonwealth v. Boston & Albany R. R., p. 36, presents the curious point, 
that the statutory penalty for negligence by a railroad, resulting in the instan- 
taneous death of a person not a passenger, imposed by Gen. Stat. ch. 63, § 98, 
will not be incurred where the unfortunate left neither widow nor children. 
It seems that under this a battue of bachelors could well have taken place. 

Cottage Street Society v. Kendall, p. 528, corrects a notion quite prevalent, 
we imagine, in the profession, to which some unconsidered dicta in our 
reports had given currency, that one subscriber’s signature forms a consider- 
ation binding his co-subscribers who have signed. 

In Ruhe v. Burnell, p. 450, the enterprising counsel for one defendant put 
in fifty-five (!) prayers for instructions. But the scriptural denunciation of 
those who make long prayers for a pretence seems to have reached him; for 
his prayers, like those of Turnus, were all ‘‘ dispersed in empty air.’’ 

Hittinger v. Eames, p. 539, is a case interesting both from the general pub- 
lic interest in the law of our great ponds, and the magnitude of the long-estab- 
lished interests involved. Here the title to an exclusive right to cut ice in 
Fresh Pond was sought to be maintained, partly upon adverse possession 
(which the court found the evidence insufficient to sustain) and partly on the 
binding effect of a mutual covenant, entered into by the abutting proprietors, 
by indenture, as a covenant running with the land. It must be confessed 
that the law established by some of the earlier cases in this State, by which a 
sufficient privity is found in the existence of a mere easement between the es- 
tates, —see Morse v. Aldrich, 19 Pick. 449, —is peculiar; and still more so 
where the privity arises from the shape of the deed, — as in Savage v. Mason, 
3 Cush. 500, — and hardly finds support in English precedents. Both grounds, 
however, seem to be recognized in the elaborate decision in Bronson v. Coglin, 
108 Mass. 175; and in Richardson v. Tobey, p. 457 of this volume. But this 
did not avail the covenantee in this case, even in a Court of Equity. 

There are many other interesting cases in the volume, which want of space 
forbids us to notice more particularly. 
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Reports of Cases argued and determined in the Surrogates’ Courts of the State of 
New York. By Amasa A. RepFieLp. Vol. II. New York: Banks & 
Brothers. 1877. 


Tuts is a good, but not a valuable, book. The reporting is clear, concise, 
and accurate; and might be studied with profit by many reporters of courts of 
last resort. Such honest work is a refreshing contrast to most of the modern 
books of judicial decisions; which are, in too many cases, as bad as omission, 
surplusage, misunderstanding of points raised and decided, bad grammar, bad 
printing, and bad indexing can make them. But the conscientious way in 
which Mr. Redfield has done his duty only makes us regret that he has not a 
more profitable duty to do. For these decisions ought never to have been 
reported at all: lawyers’ libraries are already too much burdened with books 
which can claim some sort of authority, without the addition of cases like 
these, decided by courts of first instance, of limited and special jurisdiction, 
and of no conspicuous ability. 

Some of the cases in this volume are interesting from the facts more than 
the law; and tell, as might be expected, queer stories of eccentric testators 
who quarrelled with their relations, and of unknown wives and families who 
turned up, unexpectedly, to the dismay of the next of kin. 

Among the points of law decided are, that a tombstone is a proper item of 
funeral expenses, though the estate be insolvent (Cornwell v. Deck, p. 87); 
that a man sixty-six years old, who was accustomed to call regularly for an 
annuity due him, having left his home afflicted with three incurable diseases, 
which his physician thought must kill him in three months, may be presumed to 
be dead in six months, not having been heard of in the mean time (Jn re Ack- 
erman, p. 521); that a marriage between slaves in Virginia, according to their 
customs, is valid in New York (Minor v. Jones, p. 289); that concealment by a 
man of the fact that a divorce obtained by him from his wife is invalid, whereby 
he induces another woman to marry him, is undue influence, which will avoid 
her will made in his favor (Jn re Baker, p. 179); and that the gift of a residue — 
“part to the Bible Society, part to the Home for the Friendless, part to edu- 
cate poor who wish to be evangelical ministers, when they are thought to be 
qualified, and bid fair for usefulness, and for such religious purposes as the 
conference thinks best ’? — is void for uncertainty (Jn re Goodrich, p. 45). This 
last decision, even if law in New York, where charities are looked upon with 
great disfavor, can hardly be of authority elsewhere. 


Tennessee Chancery Reports. Vol. II. Reports of Cases argued in the Court 
of Chancery of the State of Tennessee, and decided by the Hon. WiLL1aM 
F. Cooper, Chancellor of the Seventh Chancery District. Reported by the 
CHANCELLOR. 


Tuis stout volume contains a second instalment of decisions rendered in 
one of the subordinate courts of Tennessee. The title is misleading, and 
should be corrected so as to indicate the true standing of the court as one of 
inferior jurisdiction. 

Holding this rank, it is too much to ask that these opinions should com- 

“mand the general attention of lawyers, however much importance they may 
have and deserve in the seventh chancery district of Tennessee. 
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authority they may have will be due to the reputation of the Chancellor, rather 
than to the position of the court. They deal with the usual range of practical 
equity questions, and are naturally, in many cases, special in their application 
to particular facts and the domestic rules of practice. 

The general reader will probably find as much satisfaction in the case of 
Williams vy. Corson (p. 269) as in any other. Here a humorous version of 
Hales vy. Petit (1 Plow. 253) is given; and the Chancellor pauses in his course 
to point out at length to the appreciative in the seventh chancery district the 
‘marvellous range of vision’? of Shakspeare, as illustrated by the grave- 
diggers’ dialogue in ‘‘ Hamlet.’’ 

The case of Hadiey v. Freedman’s Savings and Trust Co. grows out of the 
mischief which followed the disgraceful mismanagement of the Freedman’s 
Bank. Some of the depositors seek to enforce an attachment made upon the 
corporate property in Tennessee, and are protected by the Chancellor, notwith- 
standing the fact that all the assets of the company had been, before the 
attachment, assigned by act of Congress to commissioners; no record, how- 
ever, of such assignment having been made in conformity to the local registra- 
tion laws of Tennessee. 


Void Execution, Judicial and Probate Sales, and the Legal and Equitable 
Rights of Purchasers thereat; and the Constitutionality of Special Legis- 
lation validating Void Sales, and authorizing Involuntary Sales in the 
Absence of Judicial Proceedings. By A. C. Freeman, author of Treatises 
on ** Judgments,’’ ‘‘ Executions,’’ ‘‘ Co-tenancy and Partition,’’ &c. St. 


Louis: The Central Law Journal. 1877. pp. 144. 


Tuts last treatise of Mr. Freeman follows, in logical order, his works on 
Judgments and Executions, with which the profession is already familiar. We 
have taken occasion, in notices of his former books, to express our sense of his 
great merit as an author, and need not repeat our favorable opinion. 

The present volume, so far as it treats of sales on execution, naturally 
touches upon ground already covered by the author’s former treatises; and 
in some pages almost every proposition is supported by a reference to one 
or the other of them, and by no other authority. It can, therefore, be 
used most conveniently in connection with these as a third volume. The 
title-page fully states the contents of this work, and an examination satisfies 
us that the profession will find it an accurate statement of the law on the 
subjects which the author discusses. That the citation of authorities is 
exhaustive, we cannot assert with equal confidence. We notice some omis- 
sions, and others may exist which we have not discovered. Thus, on page 
20, Mr. Freeman lays down as well settled the rule, that ‘ courts of pro- 
bate have no power to grant letters of administration, nor letters testamentary, 
on the estate of a living person. . . . If he who was supposed to have died 
is, in fact, living, all probate sales and other proceedings are void, and can 
have no effect on his title.’ He omits to mention the extraordinary decision 
made by the New York Court of Appeals in the case of Rodrigas v. The 
East River Savings Institution, which is in conflict with this well-established 
doctrine. This decision was reported and criticised by us when it was made 
{10 Am. Law Rev. 787), and we regret that Mr. Freeman should have over- 
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looked it; for it should not pass unchallenged in any work on the subject, and 
a carefully written critical note would have left the case with very little 
authority. 

In discussing the question, whether it is the duty of an officer in making a 
judicial sale, to offer the property in parcels or all together, the case of Ber- 
gin v. Hayward (102 Mass. 414) might well have been cited in support of the 
author’s proposition, that the property should be offered in such parcels as 
will prove most inviting to bidders. In that case, objection was made to a sale 
on execution, because the various articles composing a stock of goods, which 
had been taken on execution, were sold in one lot by the officer, and it was 
claimed that the law required the oppositeycourse. The court, however, sus- 
tained the sale; laying down the rule, that the officer ‘‘ must act in good faith, 
so as to make the process as little oppressive to the debtor and as productive 
to the creditors as possible.”” We notice a few instances of careless proof- 
reading; as, ‘‘exhonerate,’’ p. 59, and ‘ propety,’’? in a quotation from the 
Fourteenth Amendment, on p. 107; but, as a whole, the publisher’s work is 
well done. A table of cases gives additional value to the book. 


A Treatise on the Law of Sale of Personal Property. Second Edition. By 
J. P. Bensamin, Esq., Q.C. Second American Edition. By J. C. Per- 
kins, LL.D. New York: Hurd & Houghton. Boston: H. O. Hough- 
ton & Co. 1877. 

Wuen the reviewer sees before him a book as well and favorably known as 
Benjamin on Sales, with notes by as able an editor as Mr. Perkins, he is in- 
clined, like the famous coon, to come down at once. Mr. Benjamin is one of 
the products of the Southern States, which the profession and the country 
generally could not well afford to lose. At the close of the war, after more 
than thirty years of practice at the bar, service in the United States Senate from 
Louisiana and in the Cabinet of the Confederate States, he went to England, 
where his ability was at once recognized. Three years after, he was made 
Queen’s Counsel, and in 1872 received a patent of precedence under the 
Great Seal. In 1868, he published his treatise on the Sale of Personal Prop- 
erty, which is a most valuable contribution to the literature of the law, as a 
full and accurate collection of cases, and a masterly deduction of principles. 
In 1873, the second English edition was published. 

The appreciation which the book has found in this country is shown by 
the fact that a second American edition has been called for in less than three 
years from the publication of the first. In this second edition Mr. Perkins 
has added about five hundred new cases, English as well as American, and 
has brought his notes, as far as we have been able to find, completely to the 
date of publication. We are glad to welcome new editions of works on sub- 
jects on which there are as many decisions every year as there are on that of 
sales. 

Mr. Perkins’s part is done with the ability and faithfulness which we have 
learned to expect from him, and which were shown in his first edition. If we 
are to criticise at all, we should doubt the wisdom of burdening the notes with 

slong extracts from Blackburn’s work, to which Mr. Benjamin was content to 
tefer. In some instances, we notice that citations from the Law Journal are 
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retained, when the cases have been since reported in the regular series, 
Where the index refers to sections instead of to pages, the numbers of the 
sections should, for the sake of convenience, take the place of the usual 
paging. In our opinion, the original paging should always be retained, or at 
least indicated. 

The index and table of cases are full and accurate, and the mechanical part 
of the book is excellent. 

We regret to learn, as we are going to press, of the death of Mr. Perkins, 
on the 12th of December. He leaves, in the books we have just noticed, and 
in the other works edited by him, a monument of patient industry and re- 
search, and sound knowledge of the law, which will make him long and 
gratefully remembered by the profession. 


A Commentary on the Law of Partnership, with an Appendix of Forms. By 
SaMvuEL Tyrer, LL.D., Professor in the Law Department of Columbian 
University, at Washington, D.C. Washington, D. C.: W. H. & O. H. 
Morrison. 1877. 


Tus is a small handy-volume law-book of some one hundred and fifty 
pages, with an appendix of forms, and an index. Its author, who has lately 
died, is known to fame as the author of the ‘‘ Maryland Simplified Pleading,” 
of a memoir of Chief Justice Taney, and as the editor of an edition of 
‘¢ Stephen on Common Law Pleading,’’ and of ‘‘ Mitford and Tyler’s Plead- 
ings and Practice in Equity.’’ 

The present work is in the form of a capitulated essay on partnership, with- 


out citations of authorities or references to decided cases. It was written as a 
text-book for the use of the students in the law school in which the author was 
a professor, and is published as a help to students generally. 

It is the author’s expressed opinion that ‘it is for the want of such succinct 
treatises (as this), comprehensive in their grasp of principles, seen in their 
relations as constituting a whole, which has caused the Bar and the Bench to 
descend to a lower level than they should occupy in the present phase of the 
development of jurisprudence.”’ 

We think he has overestimated the value of such treatises. If he had said 
that there was a growing indolence, a lack of the disposition to do the dry, 
toilsome drudgery that is a prerequisite to a comprehensive knowledge of law, 
and a prevalent notion that there are short cuts by which such knowledge can 
be attained, and that these habits of mind were what cause, and are causing, 
the Bar and Bench to descend to a lower level, we should agree with him; but 
we have little faith that the race can be redeemed or the profession reinvigo- 
rated by the perusal of short, condensed topical essays, as substitutes for that 
patient, unremitting study that in the past has produced the giants of the law. 

But, nevertheless, we have been interested in reading this book. It is 
easily read, and, although professorial in tone, we can conscientiously commend 
it, with the caution to the reader not to accept its general statements as of 
universal application; for there are many instances where tle author has 
omitted the limitations on his doctrines which he must perforce have ex- 
plained, if he had been considering or citing reported cases. 
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Common Law Practice in Civil Actions. By Water S. Cox, of the Bar of 
Washington, D. C.; and Instructor in Columbian University Law School, 
Washington, D.C. W. H. & O. H. Morrison, Law Publishers and Book- 
sellers. 1877. pp. 362. 

Tus book is written for the use of students, and is intended to give them 
some familiarity with the forms and proceeding of courts, before they begin 
practice. It contains a sketch of the practice in the Court of King’s Bench, 
and of practice in the courts of Maryland and the District of Columbia, which 
were selected to illustrate the differences between common-law practice in 
England, and the American practice which is founded on it. The author does 
not claim that his work is more than a compilation from authors of authority, 
hastily prepared ‘‘ to meet an exigency.” 

So far as the book teaches the student the meaning of a great many words 
and phrases which he is constantly encountering in the reports, we think it 
will prove useful; and in its perusal much information can be obtained in 
regard to the historical origin of many forms which are still in common use. 
So far as it is intended to teach the student what to do in his own practice, 
we doubt whether it will accomplish its author’s purpose. Those who intend 
to practise in Maryland or the District of Columbia may get some valuable 
knowledge from it; but codes and statutes have established in almost every 
State a system peculiar to itself, which nothing but practice will teach. With 
the statutes and the rules of court before him, a young lawyer often finds him- 
self at loss how to proceed, and a thorough knowledge of the obsolete practice in 
the Court of King’s Bench would hardly solve his difficulties. 

Mr. Cox’s style is clear and simple, and his subject is treated in such a way 
as to make it rather attractive; but the task which he set himself has never been 
accomplished. Knowledge of practice, and skill in the trial of a cause, cannot 
be taught in schools, but are acquired only by actual experience. No book can 
“give the student such a familiarity with the forms and proceedings of the 
courts as will inspire him with confidence in himself, and entitle him to the 
confidence of his clients,’’ when he begins to practise, which Mr. Cox’s preface 
announces that this book is intended to do. Certainly, this confidence cannot 
be acquired in New York or California by a knowledge of the forms in Eng- 
land and Maryland. 


The Law of Fraud, and the Procedure pertaining to the Redress thereof. By 
MELVILLE M. Bicgetow. Boston: Little, Brown, & Co. 1877. 


Mr. BiGetow has again selected a topic for treatment which had not a 
precisely defined position as one of the departments of the general common 
law; or rather was not so much one separate, substantive branch of the law, 
as an element entering into all. Here, as in his work on Estoppel, the field 
had not been antecedently marked out, and was also, in a large sense, new; 
for the treatises of Roberts and Hovenden have grown out of date, and were 
essentially, as that of Mr. Kerr is expressly, limited to fraud cognizable in 
equity; while Mr. May’s treatise, and Mr. Bump’s recent book, discuss fraudu- 
lent conveyances only, and the latter is neither compact nor philosophical. 
Moreover, the former works, even if we take into consideration Mr. Bispham’s 
notes to Kerr, cannot be said to include the American law; and how extensive 


8, 
he 
al 
at 
rt 
8, 
d 
d 
y 
y 
y 
YIIM 


872 BOOK NOTICES. 


this is, and is daily in a larger degree becoming, even a cursory examination 
of Mr. Bigelow’s volume will show. In a very considerable degree, therefore, 
Mr. Bigelow has had an unimpeded field before him. 

Of the different methods of treatment possible, it seems to us that Mr. 
Bigelow has selected the best. To have merely given a theoretical exposition 
of the principles which underlie the discussion of this subject by the courts 
would have aided the practitioner but little. Theoretical text-books belong 
rather to the reformation of the law than to its practice. On the other hand, 
to have made a digest, however complete, or an exposition of cases, however 
well stated, would expand the subject beyond all reasonable limits, and would 
omit an element which is daily becoming more essential in such a topic as 
fraud. It is the want of this element which is the grave defect in Hovenden’s 
work, and one which time only aggravates. Mr. Bigelow has adopted a 
middle course between these two, which unites the advantages while avoiding 
the drawbacks of each. 

It was, moreover, a matter of peculiar difficulty in handling a topic like 
fraud, which had no system of long-established and precise rules, but only a 
few general principles, differently applied by different courts, to avoid re- 
ducing the treatise, on one hand, to a mere enunciation of canons, and, on the 
other, to a mere digest of cases. The object to be attained was to develop the 
subject in propositions, drawn logically from its general principles, and fol- 
lowed into their practical applications, illustrated by, but not limited to, 
the cases. Its difficulty can readily be perceived, when we consider that every 
act or circumstance in the dealings between the parties, and even the intention 
entertained by them, may modify not merely the result, but the rule itself. 

The older treatises, while contemplating a much more limited field than 
Mr. Bigelow has occupied, have followed a division of the subject by classify- 
ing cases under the departments into which fraud enters. This mode can 
hardly be commended; for while it gives easy reference to points decided, it is 
liable to great repetition and to endless subdivisions, as every branch in 
which fraud arises has to be made a separate category. 

Mr. Bigelow has, on the contrary, by giving in the first place a full consid- 
eration of the elements of fraud, attained a compact and yet full exposition of 
the general principles of the subject, at once intelligible to the student and 
available to the practitioner. The matter is also presented in a clear and 
forcible style. Of the character of this part of the work, the section on 
‘Ignorance of the Complaining Party” affords a fair example, where the 
harmonious development of his doctrine brings into clear order a perplexing 
variety of decisions, and relieves the law from much apparent conflict. 

The collected categories or special departments into which fraud enters are 
given in briefer space, though in somewhat greater number, than in the earlier 
works; thus retaining whatever advantage was to be derived from the famili- 
arity of the profession with this arrangement, and affording instances of the 
special application of rules previously considered as a whole. How faithfully 
and ably this part of Mr. Bigelow’s work is done may be illustrated by com- 
paring the section ‘‘ Of fraud on powers’’ with that on the same topic in Mr. 
Kerr’s valuable work, which takes nearly twice the space occupied by Mr. 
Bigelow, and is no more in substance nor so clear in presentation. 
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In the second part of the volume relating to procedure in cases of fraud, it 
is evident, as in the first part, from the large amount of new matter, that the 
law not merely has been, but that it had to be derived, directly from the 
decisions; and that the older treatises were available only for suggestion or 
comparison, and probably were quite as much impediments as assistance. 
The matter here is collected and presented in a compact form, and gives 
evidence at every step that Mr. Bigelow’s labor has been thoroughly indepen- 
dent and original. Possibly the statutory provisions inserted may call forth 
some comment, notwithstanding the satisfactory reasons given in the author’s 
preface for their insertion. But it should not be forgotten that this treatise 
is intended for all the jurisdictions where the common Jaw prevails; and that, 
as the statutes of Elizabeth were the basis of the English treatises, the further 
presentation and continued treatment of the subjects there discussed require 
that the several statutes in pari materia should be given with enough decisions 
on each to show their interpretation. 


Reports of Cases in Law and Equity determined by the Supreme Judicial Court of 
Maine. By Josian D. Putsirer, Reporter to the State. Maine Reports, 
Vol. LXVI. Portland, Me.: Dresser, McLellan, & Co. 1877. 

Tus volume is the second by the present reporter. The cases for each 
county are printed together, and under the heading of each case is stated the 
year of its entry in the law court and the date of its decision; a plan that 
meets with our cordial approbation, provided the reports are published as soon 
as a sufficient number of cases are decided, and are not kept waiting until 
opinions in all the cases for the included counties are written. The statement 
of the cases is generally made with discrimination, judgment, and care, and 
the difficult question of reporting the arguments of counsel is well managed; 
but we do not think the reporter is as fortunate in the head-notes, —a part of 
his work upon which any reporter must bestow much careful labor, if he wishes 
to excel. To state exactly and briefly just what the case decides, and no 
more, is given by nature to few men; to be careless, and generally unnecessarily 
diffuse, seems to be the chief talent of many of our reporters. We wish 
especially to except Mr. Pulsifer from this latter category; but we cannot say 
that in his head-notes he is as excellent or careful in statement, as his other 
work would indicate he might well be. We may add that he adopts the dic- 
tionary spelling ‘‘ mortgageor,”’ in defiance of established custom. 

This volume contains the proceedings of the bar and court in memory of 
Chief Justice Shepley and Judge Kent, — two of the noted names in the judicial 
annals of this State, the short sketches of whose lives we have taken great 
pleasure in reading. 

We have already selected cases of interest from this volume, for our digest 
of State Reports, and have no space for more extended criticisms of the 
opinions of the Court. 


Elements of the Laws. By Tuomas L. Smita. Philadelphia, Pa.: J. B. Lip- 
pincott & Co. 1878. ; 

- Tus is a very well executed little book. Such a work may be of much use, 

properly applied, as a first book of the law, affording the student a broad sur- 
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vey of the whole field, or giving the lay reader a general notion of law, as a 
branch of sound education. Its simplicity and conciseness of statement fit 
it well for these purposes. 

It is, however, open to criticism in two particulars. First, that, claiming 
to be a book for general use, it contains too much merely local law, without 
any ear-mark to distinguish these portions. Thus, p. 113, that a judgment is 
a lien; p. 76, that a landlord cannot forcibly re-enter; p. 113, that an adminis- 
trator must take an oath; p. 257, that interest disqualifies a witness, as if 
statutes had not so generally abrogated this; p. 166, that insolvent laws were 
only to relieve from arrest, &c. Some errors of statement also exist; but 
none of these really impair the value of the book for the purposes first 
mentioned. 

Our author, however, aims too high. He hopes to furnish a guide to the 
citizen in the performance of his legal duties, or assertion of his legal rights. 
But compendia dispendia. There is no short cut to a working knowledge of 
the law for a layman, any more than for a practising lawyer; and, though the 
author may have succeeded in confining in this small compass the Afrite of 
the law, the unwary layman who lets it out may incur the fate of the fisher- 
man in the fable. In fact, books of this kind as practical guides simply 
involve the confiding party in more difficulty than they relieve. Used in this 
way, they are mere seed-corn for lawyers. 


Questions for the Use of Students in the Junior Law Class of Columbian Uni- 
versity. By Wa Ter S. Cox, Professor in the Law Department of Colum- 
bian University, Washington, D.C. W.H.&O. H. Morrison. 1877. 

Digest of the Published Opinions of the Attorneys-General, and of the Leading 
Decisions of the Federal Courts, with reference to International Law, 
Treaties, and Kindred Subjects. W. H. & O. H. Morrison, Washington, 
D.C. 1877. 


WE have received from the Messrs. Morrison these two books, of the same 
size and general appearance; the first printed in Philadelphia, and the second, 
we believe, at the Government Printing Office in Washington. The first is an 
interleaved book, of 172 pages, of questions on some of the chapters of Black- 
stone, Kent, Parsons on Contracts, and Byles on Bills. Any person who can 
answer accurately a majority of these questions (there are somewhat more 
than four thousand of them) is, in our opinion, fitted for promotion from the 
junior law class of Columbian or any other university. 

The second bears a somewhat misleading external title, ‘‘ Digest of Opin- 
ions of Attorneys-General.’”’ It is atonce more and less than this. It is a 
digest of such of the published opinions of the attorneys-general of the United 
States as relate to international law, treaties, and kindred subjects, together 
with notes of the leading Federal decisions on the same topics. It is not 
digest of all the opinions of the attorneys-general. This book was prepared 
by Mr. John L. Cadwalader, of the State Department, and must prove of 
especial value to that department, and to all persons who have to consider 
or decide questions relating to international law or arising under our treaty 
provisions. 
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American Law. A Comprehensive Summary of Law in its Various Depart- 
ments. By Francis Hituiarp. Vol. I. New York: Ward & Peloubet. 
1877. 


Mr. Hittrarp doubtless regards the critics with utter indifference. And 
why should he not do so? Do not his books sell? And are not publishers 
willing to go to what the unsophisticated would regard most hazardous lengths, 
in printing books for that gentleman in the very face of works published and 
to be published by authors and judges distinguished for learning and ability? 
The book before us, too, will probably sell, regardless of the existence of . 
Kent’s Commentaries, with Holmes’s notes; though why it should sell it might 
be hard to say, unless because it contains the name of Mr. Hilliard on the 
title-page. 

It is useless, therefore, to criticise Mr. Hilliard. That gentleman has his 
own notions about writing law books; and the verdict of the buyers, as we 
have intimated, seems already rendered. This volume is precisely like the 
rest of the author’s books, — no better, no worse; and it will soon be followed 
by another, of which it is safe to predict there will be no change or improve- 
ment in execution for which any presumptuous critic can claim the sugges- 
tion. We had marked half a dozen passages for quotation to show that the 
author is still himself ; but we forbear. The evidence is present on every 
page. 

The present volume, following the order of topics in Blackstone’s Commen- 
taries, contains five books: the first treating of the Origin and Constituents of 
American Law; the second, of the Absolute Rights of Persons; the third, of 
the Relative Rights of Persons; the fourth, of Rights of Things Personal; 
and the fifth, of Rights of Things Real. The third and fourth books are far 
the fullest, the former containing six, and the latter thirteen, chapters.. 
Each of the other books consists of a single chapter. 


A New Digest of the Decisions of the Court of Appeals of Kentucky, embracing 
all the reported Cases from the organization of the Court in 1792 to 1876. 
By Ricnarp H. Stanton. Volume I. Same, Volume II. Cincinnati: 
Robert Clarke & Co. 1877. 


Tuts is a work of considerable labor, which should be noticed by some 
“intelligent practitioner ’’ at the bar of the State, whose judicial opinions for 
eighty-four years are here served up, rather than by those who can form their 
judgment only by appearances, and must necessarily pay more attention to 
form than to substance. 

That the compiler has had a field broad enough for honest and persistent 
work, is testified by the fact, that the reported cases he has digested are con- 
tained in seventy-four volumes of reports, and that there have been already 
published six volumes of digests, covering only a portion of the ground. It is 
evident also that the profession in Kentucky needed a thorough, complete, and 
compact digest; and we cheerfully recommend this work to every person seek- 
ing information as to Kentucky law, as a much-needed and valuable assistant. 
. If the practical test of use shall also show that it is thorough and reliable, its 
efficacy and value will be universally recognized. 
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A Lecture upon Roman Law Procedure. By Grorcr Hoapty, Professor in 
the Cincinnati Law School. Cincinnati: Robert Clarke & Co. 1877, 
8vo, pp. 40. 


Turs lecture is addressed to students who are as yet ignorant of our own 
procedure, and makes no claim to the attention of more learned readers. It 
does not profess or manifest other acquaintance with the subject than is to be 
derived from works in the English language, and naturally, therefore, is super- 
ficial. It is, however, quite a readable discourse for beginners who are not 
content to postpone the subject. 


A Digest of the Reports of the United States Courts, and of the Acts of Congress, 
JSrom November, 1874, to July, 1877. Comprising the Decisions in Wallace, 
Vols. 19-23; United States, Vols. 91-93; Holmes, Vol. 1; Blatchford, Vols. 
11-13; Chase, Vol. 1; Woods, Vols. 1, 2; Dillon, Vol. 3; Bissell, Vols. 4-6; 
Sawyer, Vols. 2, 3; Benedict, Vols. 6,7; Fisher, Vol. 6; Brown, Vol. 1; 
Court of Claims, Vols. 9-11; National Bankruptcy Register, Vols. 10-14; 
MacArthur, Vol. 1; and in the current Law Magazines and State Reports; 
also, the Opinions of the Attorney-General. By Bensamin VauGHan 
Aspott. Vol. VII.; being the Third Supplement to Abbott’s National 
Digest. New York: Ward & Peloubet, successors to Diossy & Co. 1877. 


WE flatter ourselves that our readers are by this time familiar with our 
opinion of the skill and enterprise of Mr. Abbott. This volume is the third 
supplementary volume to Abbott’s National Digest; a work in four volumes, 
and, as we believe, one of the earliest of the digests which bear our author’s 
name. 

We do not think that this volume requires an extended notice, because, 
as we have indicated, it is unnecessary to inform our readers further of what 
they are already so familiar with; but we cannot refrain from calling attention 
to the admirable system here adopted, of referring, under the several heads 
into which the digest is divided, to the decisions under the same heads in 
the previous volumes of the same series. In a word, we rise from the inspec- 
tion of this volume confirmed in our idea that Mr. Abbott is, as much as any 
one man, entitled” to the credit of the vastly improved methods by which, 
now-a-days, the host of decisions is placed within, not only the reach, but the 
comprehension, of every lawyer. 


A Complete Synopsis of the Great Pew Case: James Johnson (Plaintiff), 
Appellant ; and the Ministers and Trustees of St. Andrew’s Church, 
Montreal (Defendants), Respondents. From its Institution to the Final 
Decree of the Supreme Court of Canada. Comprising the Pleadings, and 
the Judgments of the Superior Court, of the Court of Appeals of Lower 
Canada, and of the Supreme Court of Canada; the Remarks of all the 
Judges, and of their Lordships the Justices of the Supreme Court. With 
an Introduction and Appendix. Compiled by R. D. McGrszon, B.A., 
Student-at-Law. Montreal: Dawson Brothers, Publishers. 1877. 
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Alabama Reports. Vol. 53. (Jones.) 8vo, sheep, $6.50. Joel White, Montgomery. 

American Reports. Edited by Isaac Grant Thompson. Vol. 21. 8vo, sheep, 
$6.00. John D. Parsons, Jr., Albany. 

Ames, John H. The Taxation of Personal Property. 12mo, paper, 50 cents. Mills 
& Co., Des Moines. 

Arkansas Reports. Vol. 31. (Moore.) 8vo, sheep, $6.00. Adams & Blocher, Lit- 
tle Rock. 

Arnould on the Law of Marine Insurance. By David Machlachlan. Fifth edition. 
2 vols. Royal 8vo, cloth, 60s. Stevens & Sons, London. 

Benjamin, J. P. A Treatise on the Law of Sale of Personal Property ; with Refer- 
ences to American Decisions, and to the French Code and Civil Law. Second 
American edition. By J. C. Perkins. 8vo, sheep, $7.50. Hurd & Houghton, 
New York. 

Bennett, Edmund H. Fire Insurance Cases. Vol. V. 1865-75. 8vo, sheep, $7.50. 
Hurd & Houghton, New York. 

Bigelow, Melville M. ‘The Law of Fraud, and the Procedure pertaining to the 
Redress thereof. 8vo, sheep, $6.00. Little, Brown, & Co., Boston. 

Blackstone, Sir William. Commentaries on the Laws of England. Abridged, with 
Notes and References to American Decisions ; for the Use of American Stu- 
dents. By George Chase. 8vo, sheep, $5.00. Banks & Brothers, New York. 

Blumenstiel, Alexander. The Law and Practice in Bankruptcy. A Complete Trea- 
tise of the Law of Bankruptcy. 8vo, sheep, 37.50. Ward & Peloubet, New 
York. 

Bump, 0. F. Annotated Patent, Trade-Mark, and Copyright Laws. With Rules of 
Practice, Practical Forms, &c. 8vo, sheep, $6.00. Baker, Voorhis, & Co., New 
York. 

Bump, Orlando F. Composition in Bankruptcy, with Forms. 8vo, paper, 50 cents ; 
cloth, $1.00. G. I. Jones & Co., St. Louis. 

Burroughs, W. H. A Treatise on the Law of Taxation as imposed by the States 
and their Municipalities, or other Subdivisions, and as exercised by the Gov- 
ernment of the United States, particularly in the Customs and Internal Rev- 
enue. 8vo, sheep, $7.50. Baker, Voorhis, & Co., New York. 

Chambers, George F. A Digest of the Law relating to Common and Open Spaces, 
including Public Parks and Recreation Grounds. Royal 8vo, 6s. 6d., cloth. 
Stevens & Sons, London. 

Coddington, Charles E. A Digest of the Law of Trade-Marks of the United States, 
Great Britain, Ireland, Canada, and France. 8vo, sheep, $6.00. Ward & 
Peloubet, New York. 

Davidson, Thomas F. A Table of the Cases Overruled, Doubted, Criticised, or 
Modified, found in the fifty-four volumes of Indiana Reports, and eight 
volumes of Blackford. 12mo, $2.00. Merrill, Hubbard, & Co., Indianapolis. 
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English Reports. Edited by N. C. Moak. Vol. 16. 8vo, sheep, $6.00. William 
Gould & Son, Albany. 

Field, George W. A Treatise on the Law of Private Corporations. 8vo, sheep, $7.50. 
John D. Parsons, Jr., Albany. 

Flood, John C. H. Elementary Treatise on the Law relating to Wills of Personal 
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Harston, E. F. B. Practice, Pleading, and Evidence, in the Courts of the State of 
California in General Civil Suits and Proceedings. Royal 8vo, sheep, $10.00. 
A. L. Bancroft & Co., San Francisco. 

Hilliard, Francis. American Law. A Comprehensive Summary of the Law in its 
Various Departments. Vol. 1. 8vo, sheep, $7.50. Ward & Peloubet, New 
York. 

Herman, Henry M. Treatise on Chattel Mortgages. 8vo, sheep, $7.50. Cockcroft 
& Co., New York. : 

Hoadly, George. A Lecture upon Roman Law Procedure. Royal 8vo, cloth. Rob- 
ert Clarke & Co., Cincinnati. 

Illinois Reports. Vol. 73. (Freeman.) 8vo, sheep, $3.50. Springfield. 

Illinois Reports. Vol. 81. (Freeman.) 8vo, sheep, $3.50. Springfield. 

Joyce, William. Doctrine and Principles of the Law of Injunctions. 8vo, cloth, 
30s. Stevens & Haynes, London. 
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tucky, embracing all the Reported Cases from the Organization of the Court 
in 1792 to 1876. By Richard H. Stanton. 2 vols. Royal 8vo, sheep, $12.00. 
Robert Clarke & Co., Cincinnati. F 

Maine Reports. Vol. 66. (Pulsifer.) 8vo, sheep, $4.50. Dresser, McLellan, & Co., 
Portland. 

Michael, W. H., & Will, J. S. The Law relating to Gas and Water. Second edition. 
8vo, cloth, 25s. Butterworths, London. 

Missouri Reports. St. Louis Court of Appeals. Vol. 1. (Berry.) 8vo, sheep, 
$6.00. Soule, Thomas, & Wentworth, St. Louis. 

New Hampshire Reports. Vol. 57. (Hall.) 8vo, sheep, $4.25. Josiah B. Sanborn, 
Concord. 

New York Reports. Howard’s Practice Reports. Vol. 53. (Stover.) 8vo, sheep, 
$3.00. William Gould & Son, Albany. 

New York Supreme Court Reports. Vol. 18. (Hun, Vol. 11.) 8vo, sheep, $2.76. 
Banks & Brothers, New York. 

New York Surrogates’ Courts Reports. (Redfield.) Vol. 2. 8vo, sheep, $6.00. 
Banks & Brothers, New York. 
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Philadelphia. 

Pope, H.M.R. Treatise on the Law and Practice of Lunacy. 8vo, cloth, 24s. 
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Proffatt, John. A Treatise on the Law relating to the Office and Duties of Notaries 
Public throughout the United States. With Forms. 8vo, sheep, $5.00. Sum- 
ner Whitney & Co., San Francisco. 
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Stephen, Sir James Fitzjames. A Digest of the Law of Evidence. From the Third 
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Wilder May. 12mo, sheep, $3.00. Little, Brown, & Co., Boston. 

Tennessee Chancery Reports. Cooper. Vol. 2. 8vo, sheep, $6.00. G.I. Jones & 
Co., St. Louis. 
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United States Circuit Court Reports. Fourth Circuit. Hughes. Vol. 1. 8vo, 
sheep, $7.50. W. H. & O. H. Morrison, Washington. 
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sheep, $7.50. W.H. & O. H. Morrison, Washington. 
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pelier. 

Williams, Sir Edward Vaughan. A Treatise on the Law of Executors and Admin- 
istrators. Sixth American edition. By J.C. Perkins. 3 vols. 8vo, $19.50. 
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UNITED STATES. 


Tue Fisnertes Commission. — By the treaty of 1818 between the United 
States and Great Britain (Art. I.), it was agreed that the inhabitants of the 
United States should have the right to take fish on certain coasts of British 
America, without reference to distance from the shores; while, as to all other 
coasts of British America, they were to be excluded from taking fish within 
three marine miles of the shore. The right to fish in all parts of the ocean, 
guifs, and bays, outside of the three-mile line, was left unquestioned. The por- 
tions of the coasts to which the exclusion from the three-mile belt did not apply 
were the Magdalen Islands, the western, the northern, and a part of the south- 
ern coast of Newfoundland from the Rameau Islands to Cape Ray, and on from 
Cape Ray to the Quirpon Islands, and all that part of the coast of Labrador from 
Mount Joly through the Straits of Belle Isle, northward indefinitely. From all 
other parts of the coasts of the British Dominions the inhabitants of the United 
States were excluded, to the extent of the three-mile limit. By the treaty of 
Washington, in 1871 (Art. XVIII.), all restriction as to the three-mile limit 
was removed. The result of this article, in addition to the treaty of 1818, was 
to yield to the inhabitants of the United States the right to take fish on all the 
British coasts of the Atlantic, without reference to distance from the shores, 

Art. XTX. of the treaty of 1871 yielded to all British subjects a correspond- 
ing right to take fish off the Atlantic coasts of the United States north of the 
thirty-ninth parallel of latitude, without reference to distance from the shores. 

This statement is sufficient to describe in general terms the most important 
provisions respecting the taking of fish which entered into the contest before the 
commissioners. The two articles contained reciprocal prohibitions against the 
taking of shell-fish, and the engaging in salmon, shad, and all other fisheries 
within rivers and mouths of rivers. They contained also reciprocal permissions 
of a limited character, to land, for the purpose of drying and curing of fish, in 
unoccupied places; but these provisions were treated as of no practical value, 
before the commission, in the present state of the fisheries. 

Art. XTX. conceded to each nation the reciprocal right to import its fish 
and fish-oils into the ports of the other, free of duties. The period for the con- 
tinuance of the operation of these provisions of the treaty was ten years, and 
further, until the expiration of two years after notice from either party of its 
desire to terminate the treaty, each party having a right to give that notice at 
any time after the expiration of the ten years. 

In Art. XXII. it is stated that the British government asserts that what 
she has granted, under the fishing articles of the treaty, is of greater value 
than what she has received; that the United States does not admit this asser- 
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tion; and that it is further agreed that commissioners be appointed to determine 
the amount of any compensation which, in their opinion, ought to be paid by 
the government of the United States. Under this article, the United States 
made no claim that the balance of advantage was with Great Britain: Con- 
sequently, it became practically a mere question of assessing the amount the 
United States should pay. 

The tribunal consisted of M. Maurice Del Fosse, Belgian Minister at Wash- 
ington; Sir Alexander T. Galt, named by Great Britain; and Ensign H. Kel- 
logg, Esq., named by the United States. M. Del Fosse, who acted as president 
of the tribunal, was appointed by the Austrian Minister at London; but it is 
understood that the appointment was made in conformity with the expressed 
wish of both parties. The session of the tribunal was to be held at Halifax, 
N. S.; each nation to be represented by an agent, and the commissioners to 
appoint a secretary. At the first meeting of the tribunal, held June 15, 1877, 
the Hon. Dwight Foster, of Boston, appeared as agent for the United States; 
and Francis Clare Ford, Esq., of the British Diplomatic Service, as agent for 
Great Britain; and J. H. G. Bergne, Esq., of the British Foreign Office, was 
appointed secretary of the commission. The commissioners decided that each 
agent might be heard personally or by counsel: the British agent being entitled 
to five counsel, —one from each maritime province of British America; and 
the agent of the United States, to an equal number, if he desired it. Subse- 
quently, the Hon. Richard H. Dana, Jr., of Boston, and William H. Trescot, 
Esq., of Washington, appeared as counsel for the United States, and the follow- 
ing counsel for Great Britain: viz., Joseph Doutre, Esq., of Montreal ; S. R. 
Thomson, Esq., of New Brunswick; The Hon. W. V. Whiteway, of New- 
foundland; the Hon. Louis H. Davies, of Prince Edward Island; and R. L. 
Weatherbe, Esq., of Nova Scotia. 

The business sessions of the commission began July 28, and ended Nov. 23, 
1877. The first important document was the British case. ‘This was followed 
by the answer in behalf of the United States, a reply on behalf of Great Britain, 
a printed brief for the United States, and a printed brief, in reply, by the 
British counsel. The British evidence was then put in; consisting of witnesses 
examined and cross-examined orally, affidavits ex parte, and a great variety of 
documents. This evidence occupied the tribunal nearly forty days. 

The rules of procedure, without, in terms, requiring an opening before 
the putting in of evidence, assume that there will be an opening on each 
side, by fixing the time allowed for testimony from the time of the opening 
by the counsel. The British counsel made no opening. Before the close of 
the British evidence, the American counsel moved for such amendinents of 
the rules as would require the British counsel to submit their views of the 
case, as respects the testimony and its bearings, before the United States coun- 
sel should be required to make their final argument. They contended that, 
as the British counsel made no opening, the United States counsel would be 
obliged to submit all they had to say, before hearing from the British coun- 
sel any thing beyond what might be called the pleadings; i. e., the British case 
and the reply, and the American answer. This motion was objected to by the 
counsel for Great Britain. The commissioners, Mr. Kellogg dissenting, over- 
ruled the motion. 
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The British case, and a large part of their testimony, assumed that the United 
States must make compensation for exercising the right of purchasing bait, 
ice, and supplies, and of transshipping cargoes, within British waters. The 
agent of the United States submitted a motion, that it was not competent for 
the commission to make those subjects any part of the basis of the award. This 
was argued by counsel on each side; and the commission unanimously sustained 
the motion. This struck out those subjects from further consideration of the 
tribunal, and greatly reduced the British claim, as set forth in their case. 

The putting in of the evidence in behalf of the United States began on the 
nineteenth day of September, and ended on the twenty-fourth day of October, 
and occupied twenty-six sessions. Four more days were occupied by the Brit- 
ish testimony in rebuttal. Successive arguments were made, — in behalf of the 
United States, by Messrs. Foster, Trescot, and Dana; in behalf of Great Britain, 
by Messrs. Whiteway, Doutre, and Thomson; ending on the seventy-seventh 
day of the session. After an adjournment of two days, the president an- 
nounced the award, which was simply, after certain formal recitals, that five 
millions five hundred thousand dollars in gold be paid by the government of 
the United States to the government of Great Britain. It was signed by M. 
Del Fosse and Sir A. T. Galt. It was followed by this statement: ‘“ The 
United States commissioner is of opinion that the advantages accruing to Great 
Britain under the treaty of Washington are greater than the advantages con- 
ferred on the United States by the said treaty, and he cannot therefore concur 
in the conclusions announced by his colleagues. He deems it his duty to state, 
further, that it is questionable whether it is competent for the board to make 
an award under the treaty, except with the unanimous consent of its members.” 
This was signed by Mr. Kellogg. 

Judge Foster, the United States agent, read and placed on record the fol- 
lowing statement: ‘‘ I have no instructions from the government of the United 
States as to the course to be pursued in the contingency of such a result as has 
just been announced. But, if I were to accept in silence. the paper signed by 
two commissioners, it might be claimed hereafter that, as agent of the United 
States, I had acquiesced in treating it as a valid award. Against such an 
inference, it seems my duty to guard. I therefore make this statement, Which 
I desire to have placed upon record.’’ 

After certain formalities, the commission was adjourned, sine die, on the 
seventy-eighth day of its session. 

After the ruling which excluded the subjects of buying bait, ice, and sup- 
plies, and of transshipping cargoes, &c., the evidence was confined almost en- 
tirely to two subjects, —the value to the United States of the extension of the 
inshore fisheries, and the value to the Provinces of the guaranty against all du- 
ties on their fish and fish-oil. It was contended on behalf of Great Britain, and 
their evidence tended to show, that a large part of the fish caught by the Ameri- 
cans in British waters were caught within the three-mile belt, opened to them 
by the treaty of 1871, and that the right to send into the United States their 
fish and fish-oil free of duty was of little value, — resting the latter conclusion 
mainly upon the argument, that the duties are paid by the consumer, and make 
very little difference to the producer and importer. In behalf of the United 
States, the arguments contended, and the evidence tended to show, that a very 
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small portion of the fish were taken within three miles of such shores as were 
opened to them by the treaty of 1871; that such fish were inferior in quality; 
that the American vessels, necessarily large, avoided the inshore waters, which 
were generally shoal, and with few accessible ports of refuge; that the United 
States were the chief market of the fish caught by the provincial fishermen ; that, 
when duties were laid by the United States, they almost broke up the British 
fisheries, and sent their fishermen into American vessels; and that the expe- 
rience of years had shown that the salt mackerel, the principal British impor- 
tation, could not be forced up to a price which would enable British dealers to 
pay the duties, owing to the competition with all other kinds of fish, especially 
the fresh fish, which the rapid transits and improved methods of preserving 
were making very common throughout the country. There was also a ques- 
tion of evidence and argument on each side, whether the British inshore fish- 
eries were or were not injured by the throwing overboard the ‘*‘ gurry’’ by the 
American vessels, and by their extensive use of seines and nets. It appeared 
that, while the cod were almost the sole fishery within the British waters from 
the beginning until about the year 1830, the mackerel then appeared in vast 
numbers, and had since become the almost exclusive fishery; so that few, if 
any, codfish were taken within the lately-extended three-miles line: and that, 
owing to this cause, and to the greatly-increased occupation of the shores, the 
right to land to cure codfish on unoccupied places was of no appreciable value. 
It was conceded that the British fishermen had not, so far, availed themselves 
of the right of fishing within three miles of the coast of the United States, and 
were not likely to do so during the remaining years of the treaty. Nor was 
there evidence that the United States gained much by the right to import their 
fish free of duties into British America. The substantial questions, therefore, 
were, Is the liberty of inshore fishing for mackerel, as extended by the treaty 
of 1871, beyond what was held under the treaty of 1818, of greater money 
value to the inhabitants of the United States, than is to the people of the 
Provinces the guaranty against all duties upon fish caught by them, and im- 
ported into the United States? and, if so, what is the amount which the 
United States ought to pay for the difference? 

What is known as the Headland Question came into the discussion only in- 
cidentally. If any bays or gulfs, opened to the United States fishermen by the 
treaty of 1871, were closed against them under the treaty of 1818, solely by 
virtue of the claim of Great Britain to draw lines from headland to headland, 
and measure the three-mile zone or belt from such lines, the removal, by the 
treaty of 1871, of all three-mile lines, would result in a much greater territorial 
extension of fishing-grounds than if the three-mile line should be held to 
have followed the sinuosities of the shores. The British counsel] contended 
that their chief bays were territorial waters, giving them the right to make 
headland lines the basis of the three-mile lines of exclusion. The counsel for 
the United States did not contend for any general rule of international law 
making all bays or gulfs of a certain width at the mouth high seas, open to all 
nations, for free navigation and all other purposes; but argued that such use 
of a gulf, strait, or bay was to depend on its own circumstances, — its political 
as well as its physical geography, its length as well as its width, and how far 
an exclusive jurisdiction over it is necessary to the security of the country into 
which it extends, and to the due execution of its laws. 
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It is no secret that the opinion of each of the counsel for the United 
States is, that there is more money-value in the guaranty the British receive 
against all duties on fish, than in all that the Americans receive from the ex- 
tension of rights to fish inshore; and that the amount awarded, nearly four 
hundred and sixty thousand dollars a year, is nearly equal to the average an- 
nual market value of all the mackerel caught by Americans in British waters, 
inside and outside together, and taken at their value in barrels, cured and 
pickled, on the wharf in Boston or Gloucester, ready for sale. 


Mopirication OF Contract. —INTENTION. — The difficulty of discovering 
the intention of the parties to a contract, when that intention, to any great 
degree, depends upon their acts or conduct in their dealings, is well illustrated 
in Utley v. Donaldson, lately decided by the United States Supreme Court. 

The facts, as stated by the court in its opinion, were these: — 


“On the 24th of May, 1871, Newman & Havens, bankers, of Leavenworth, tele- 
graphed to Nichols, the cashier of the Commercial Bank of St. Louis, to ‘ get rate 
for fifteen thousand dollars California Central Pacific Railroad bonds, delivered to- 
morrow.’ The defendants offered ‘1003... Newman & Havens accepted by a 
telegraphic despatch. On the 25th of May, Cashier Nichols received from 
Newman & Havens the bonds, and also a letter to which they said, ‘The party 
selling these bonds is waiting here to get the money for them. He is an entire 
stranger to us.’ ‘ We desire them sold without any recourse on us.’ On the same 
day, Cashier Nichols showed this letter to the defendants, and proposed to deliver 
the bonds without recourse. They refused to receive them on such terms, but 
offered to take them, and pay for them when ascertained to be good; otherwise, to 
return them. The cashier acceded to this proposition. On the same day (May 25), 
the defendant telegraphed to the plaintiffs, who were brokers in the city of New 
York, ‘ Make best bid for fifteen Central Pacifics ; quick.’ The plaintiffs answered 
that they would buy at 102}. Their despatch to this effect reached the defendants 
about 10 a.m. the same day. The defendants answered by despatch on that day, 
‘We accept your offer.’ The bonds were delivered by the cashier to the defendants 
on the 25th of May, and were by them forwarded by express on that day to a bank 
in New York, with a draft on the plaintiffs for $15,375, the bonds to be handed over 
on the payment of the draft. On the morning of that day, the defendants addressed 
a letter to the plaintiffs, which is the hinge of this controversy. It is as follows: 
‘In accordance with your offer for fifteen Central Pacific first mort. bonds, 102}, 
we replied, “We accept your offer,” and have forwarded them by ex. to Bank 
North America, with draft attached for $15,375. We would further add, that we 
have purchased the bonds from a party strange to us; and, not having ever handled 
any of the Pacific Central, we would sell the bonds without recourse as to their being 
genuine; consequently, please examine them, and, upon being found correct, tele- 
graph immediately (Central all O. K.). We do not doubt the bonds; but, coming 
to us through strange parties, we use this as a precaution, and not willing to take 
any risk.’ 

“ This letter reached the plaintiffs on the 29th of May, —a short time before the 
draft and bonds were presented. The plaintiffs had sold the bonds ‘to arrive’ to 
Rasmus & Lissignoli. ‘They could not be delivered after two o'clock. It was within 
a few minutes of that time when the messenger of the bank presented himself. One 
of the plaintiffs went with the messenger to the office of their vendees, and requested 
Rasmus to examine the bonds. He did so, said they seemed to be correct, and 
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thereupon gave a check for the amount his firm had agreed to pay for them. This 
check was duly paid. On the same day, the plaintiffs wrote to the defendants, ‘ The 
Centrals all correct, and we telegraphed you to that effect.’ Such a despatch had 
been sent. Upon receiving it, the defendants paid the bank for the bonds, and the 
money was remitted by the bank to Newman & Havens. On the 12th of June, infor- 
mation was received for the first time, in New York or elsewhere, that there were 
counterfeits in existence of such bonds. On that day, the plaintiffs wrote to the 
defendants, ‘Look out for counterfeit Central Pacifics; some appear on market 
to-day.’ On the next day, the plaintiffs telegraphed to the defendants, ‘ Central 
Pacifics sold us probably counterfeit. Bonds shipped to Europe. Can’t hear from 
them for several days.’ On the same day, the plaintiffs wrote to the defendants to 
the same effect; and said further, ‘In case your parties are doubtful, it would be 
well to act at once as if the bonds were not genuine. There has been no suspicion 
of counterfeits until yesterday.’ On the same day (June 13), the defendants replied 
by despatch, ‘ We sold without risk. Have purchased same day from Commercial 
Bank, and they from Newman & Havens, of Leavenworth, without risk.’ The bonds 
were counterfeited, and the plaintiffs refunded to Rasmus & Lissignoli the amount 
they had paid. On the 12th of July, the plaintiffs telegraphed to the defendants, 
‘The Central Pacifics bought of you in May are declared counterfeit. We shall look 
to you for indemnity.’ On the same day, the defendants replied by telegraph, and 
asked upon what ground it was proposed to hold them liable. Some subsequent cor- 
respondence took place between the parties, which it is unnecessary to refer to in 
detail. The plaintiffs asked a transfer of the claim of the defendants, whatever it 
night be, but without guarantee, against the bank. This the defendants refused to 
give. The money paid to Newman & Havens by the bank was not called for by the 
party from whom they received the bonds, for two or three weeks after the money 
was paid to them.” 


The question, of course, was, whether the letter received by the plaintiffs on 
the 29th of May qualified the absolute sale made by the despatches of the 26th. 
The court, after a minute examination of the language of that letter, doubted 
whether the defendants themselves, at the time it was written, intended to 
make the modification contained in it a condition upon which the plaintiffs 
should take the bonds, if they took them at all. The opinion of the majority 
of the court (by Mr. Justice Swayne) then proceeds: — 


“But conceding, for the purposes of this opinion, that the letter did contain such 
& proposition or annunciation as is insisted upon, then the inquiry arises, whether it 
was so understood and agreed to by the plaintiffs. 

“ There can be no contract without the mutual assent of the parties. This is vital 
to its existence. There can be none where it is wanting. It is indispensable to the 
modification of a contract already made, as it was to making it originally ; where 
there is a misunderstanding as to any thing material, the requisite mutuality of 
assent as to such thing is wanting. Consequently, the supposed contract does not 
exist, and neither party is bound. In the view of the law in such case, there has been 
only a negotiation, resulting in a failure to agree. What has occurred is as if it were 
not, and the rights of the parties are to be determined accordingly. 

“In Phillips v. Bistotti, 2B. & C. 511, the defendant was a foreigner, and understood 
the English language imperfectly. Certain jewelry was struck off to him at auction 
for eighty-eight guineas. He was sued for that amount, and set up asa defence that 
he thought he had bid forty-eight guineas. Chief Justice Abbott left it to the jury 
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to find whether the mistake had actually occurred, ‘as a test of the existence of the 
contract.’ Benj. on Sales, 43. 

“In Baldwin et al. v. Middleburgher, 2 Hall, 176, the defendant bought merchandise 
of the plaintiff; and it was agreed that it should be paid for by the note of a third 
person payable to the defendant, to be by him indorsed to the plaintiff. After the 
goods were delivered, the note was tendered, indorsed without recourse. The plain- 
tiff refused to receive it, insisting that the agreement was that the note should be 
indorsed without this qualification, and thereupon brought the suit. The court left 
it to the jury to find whether there was a misunderstanding between the parties as to 
the manner of the indorsement. The jury so found; and it was held that the plain. 
tiff was entitled to recover as if there had been nothing said about the note, there 
being no such assent of the two minds as was necessary to make a contract in rela- 
tion to it. 

“In Coles v. Browne, 10 Paige, 526, a block of lots was struck off at auction to the 
defendant. The plaintitf insisted and proved that the sale was of the lots separately. 
The defendant insisted that his bid was for the entire block as one parcel, and that 
he so understood the premises to be offered and sold. The vendor instituted the 
suit for specific performance. The evidence rendered it doubtful whether the defend- 
ant’s allegations as to his understanding and bid were not true, and upon that 
ground the Chancellor dismissed the bill. If there was a misunderstanding on the 
subject between the parties, there was clearly no contract. See also Calverly v. Wil- 
liams, 1 Vesey, Jr. 210; Saltus vy. Pryn, 18 How. (N. Y.) Pr. 512; Bruce v. Pierson, 
3 J. R. 526; Crane vy. Portland, 9 Mich. 493; 2 Parsons on Cont. (4th ed.) 475 
et seq, 

“Tt is essential to the validity of a contract that the parties should have consented 
to the same subject-matter in the same sense. They must have contracted ad idem. 
Hazards y. New Eng. Mut. Ins. Co., 1 Sumn. 218. 

“« Where a written agreement exists, and one of the parties sets up an agreement 
of a different nature, alleging conduct on the other side amounting to a substitution 
of this arrangement for the written agreement, he must clearly show not merely his 
own understanding as to the new terms of arrangement, but that the other party had 
the same understanding.’ Darnley v. The Proprietors, §c., 2 L. R. H. L. Clark, pp. 43, 
60. The plaintiffs were not asked to assent expressly with respect to the waiver of 
the warranty, if it were demanded, and made no such answer. They were asked to 
‘please examine,’ &c., and to telegraph the result. This they did. The despatch was 
wholly silent as to any thing else. That they understood the waiver was demanded 
as a sine qua non, in no way appears. On the other hand, the contrary is clearly mani- 
fest. The moment they had reason to apprehend that the bonds might be counter- 
feit, they notified the defendants ; and, as soon as it became certain they were so, 
the defendants were advised of the fact that they would be looked to for indemnity. 
The defendants denied their liability by reason of their letter. In due time this suit 
was brought. Conceding that both parties had acted in good faith, it is clear that 
there was a misunderstanding between them as to the meaning and effect of the 
letter, and that the plaintiffs never understood and agreed to it as it is now inter- 
preted and insisted upon by the defendants. The aggregatio mentium requisite to give 
that interpretation effect was therefore wanting. 

“'To constitute the abandonment of a contract, the act must be mutual. Lobinson 
v. Page, 3 Russ. 122. 

“Tt has been held, that, to make a negotiation for the modification of a contract 
effectual, it must appear that it was the intention of the party proposing it wholly to 
abandon the original contract, if the modification proposed were not assented to. 
Murray v. Harway, 56 N. Y. 347; Robinson v. Page, supra. 
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«* A waiver of a stipulation in an agreement, to be effectual, must be made inten- 
tionally, and with knowledge of the circumstances.’ Darnley v. The Proprietors, &c., 
supra, pp. 43, 57 ; Howard et al. v. Carpenter, 2 Md. 259. 

“ When one party assents to a contract, relying upon the representation of the 
other, his assent is given upon the condition that the representations are true. 
Duncan v. Hoge, 24 Miss. 671. 

“Upon the whole case, we are of opinion that the judgment of the court below 
should be reversed, and a judgment entered for the plaintiffs in error, and it is so 
ordered.” 


Mr. Justice Davis, not having heard the argument, took no part in the 
decision. SrronG, CLirrorp, and Hunt, JJ., dissented. 


Common Carrier. — Detivery. — Supreme Court. — An interesting dis- 
cussion of what will amount to a delivery by an intermediate carrier to a 
succeeding carrier, sufficient to discharge the first from further responsibility, 
was had in Pratt v. Grand Trunk R. R. Co. The opinion of the court, in 
which the facts appear, was delivered by Mr. Justice Hunt, as follows: — 


“The defendant is a corporation engaged, as a common carrier, in the transpor- 
tation of persons and property. This action seeks to recover damages for a violation 
of its duty in respect to certain merchandise shipped from Liverpool to St. Louis, 
and carried over its road from Montreal to Detroit. The goods reached the city of 
Detroit on the 17th of October, 1865, and, on the night of the 18th of the same month, 
were destroyed by fire. 

“The defendant claims to have made a complete delivery of the goods to the 
Michigan Central Railroad Company, a succeeding carrier, and thus to have dis- 
charged itself from the liability before the occurrence of the fire. 

“Tf the liability of the succeeding carrier had attached, the liability of the de- 
fendant was discharged. Ransom v. Holland, 59 N. Y. 611; O'Neil v. N.Y. C. R. R. 
Co., 60 id. 138. 

“ The question, therefore, is, Had the duty of the succeeding carrier commenced, 
when the goods were burned ? 

“The liability of a carrier commences when the goods are delivered to him, or 
his authorized agent, for transportation, and are accepted. Rogers v. Wheeler, 52 
N. Y. 262; Grovesnor v. N. Y. C. R. R. Co., 59 id. 34. 

“Tf a common carrier agrees that property intended for transportation by him 
may be deposited at a particular place, without express notice to him, such deposit 
amounts to notice, and is a delivery. Merriam v. Hartford R. R. Co., 24 Conn. 354 ; 
Converse v. N. §& N. Y. Tr. Co., 33 id. 166. 

“ The liability of the carrier is fixed by accepting the property to be transported, 
and the acceptance is complete whenever the property thus comes into his possession 
with his assent. Jilinois R. R. Co. v. Smyser, 38 Ill. 354. 

“If the deposit of the goods is a mere accessory to the carriage, — that is, if they 
are deposited for the purpose of being carried, without further orders, — the responsi- 
bility of the carrier begins from the time they are received ; but, when they are sub- 
ject to the further order of the owner, the case is otherwise. Ladere v. Griffith, 26 
N. Y. 864; Blossom v. Griffin, 13 id. 569; Wade v. Wheeler, 47 id. 658; Michigan 
R. R. v. Shurtz, 7 Mich. 515. 

“«The same proposition is stated in a different form, when it is said that the 
liability of a carrier is discharged by a delivery of the goods. If he is an interme- 
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diate carrier, this duty is performed by a delivery to the succeeding carrier for fur. 
ther transportation, and an acceptance by him. Authorities supra. 

“The precise facts upon which the question here arises are as follows: At the 
time the fire occurred, the defendant had no freight room or depot at Detroit, except 
a single apartment in the freight depot of the Michigan Central Railroad Company, 
Said depot was a building several hundred feet in length, and some three or four 
hundred feet in width, and was all under one roof. It was divided into sections or 
apartinents, without any partition wall between them. There was a railway track 
in the centre of the building, upon which cars were run into the building, to be loaded 
with freight. The only use which the defendant had of said section was for the de- 
posit of all goods and property which came over its road, or were delivered for ship- 
ment over it. This section, in common with the rest of the building, was under the 
control and supervision of the Michigan Central Railroad Company, as hereinafter 
mentioned. The defendant employed in this section two men, who checked freight 
which came into it. All freight which came into the section was handled exclusively 
by the employés of the Michigan Central Railroad Company ; for which, as well as 
for the use of said section, said defendant paid said company a fixed compensation 
per hundred-weight. Goods which came into the section from defendant’s road, 
destined over the road of the Michigan Central Railroad Company, were, at the 
time of unloading from defendant's cars, deposited by said employés of the Michi- 
gan Central Railroad Company in a certain place in said section, from which they 
were loaded into the cars of said latter company, by said employés, when they were 
ready to receive them; and, after they were so placed, the defendant's employés 
did not further handle said goods. Whenever the agent of the Michigan Central 
Railroad Company would see any goods deposited in the section of said freight 
building set apart for the use of the defendant, destined over the line of said Central 
Railroad, he weuld call upon the agent of the defendant in said freight building, and, 
from a way-bill exhibited to him by said agent, he would take a list of said goods, 
and would then, also, for the first time, learn their ultimate place of destination, to- 
gether with the amount of freight charges due thereon ; that from the information thus 
obtained from said way-bill, in the hands of the defendant’s agent, a way-bill would 
be made out by the Michigan Central Railroad Company, for the transportation of 
said goods over its line of railway, and not before. 

“These goods were, on the 17th of October, 1865, taken from the cars, and de- 
posited in the apartment of said building used as aforesaid by the defendant, in the 
place assigned as aforesaid for goods so destined. 

“ At the time the goods in question were forwarded from Montreal, in accordance 
with the usage in such cases, a way-bill was then made out in duplicate, on which 
was entered a list of said goods, the names of the consignees, the place to which the 
goods were consigned, and the amount of charges against them from Liverpool to 
Detroit. One of these way-bills was given to the conductor who had charge of the 
train containing the goods, and the other was forwarded to the agent of the defend- 
ant in Detroit. On arrival of the goods at Detroit, the conductor delivered his copy 
of said way-bill to the checking-clerk of defendant in said section, from which said 
clerk checked said goods from the cars into said section. It was the practice of the 
Michigan Central Railroad Company, before forwarding such goods, to take from 
said way-bill in the custody of said checking-clerk, in the manner aforesaid, the place 
of destination, and a list of said goods, and the amount of accumulated charges, and 
to collect the same, together with its own charges, of the connecting carrier. 

“ We are all of the opinion that these acts constituted a complete delivery of the 
goods to the Michigan Central Company, by which the liability of the Grand Trunk 
Company was terminated. 
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“1, They were placed within the control of the agents of the Michigan 
Company. 

“2. They were deposited by the one party, and received by the other, for trans- 
portation, the deposit being an accessory merely to such transportation. 

“3. No further orders or directions from the Grand Trunk Company were ex- 
pected by the receiving party. Except for the occurrence of the fire, the goods 
would have been loaded into the cars of the Michigan Central Company, and for- 
warded, without further action of the Grand Trunk Company. 

“4. Under the arrangement between the parties, the presence of the goods in 
the precise locality agreed upon, and the marks upon them, “ P. & F., St. Louis,” 
were sufficient notice that they were there for transportation over the Michigan road, 
toward the city of St. Louis, and such was the understanding of both parties. 

“ The cases heretofore cited in 20th Conn. 354, and 33 id. 166, are strong authori- 
ties upon the point last stated. 

“Tn the latter case, a railroad company and a steamboat company had a covered 
wharf in common, at their common terminus, used as a depot and a wharf, and it 
was the established usage for the steamboat company to land goods for the railroad, 
on the arrival of its boats in the night, upon a particular place in the depot, whence 
they were taken by the railroad company at its convenience, for further transporta- 
tion, both companies having equal possession of the depot. There was no evidence 
of an actual agreement that the goods deposited were in the possession of the rail- 
road company, and the goods in question had not been in the manual possession of 
the railroad company when they were destroyed by fire on the Sunday afternoon 
following their deposit on the previous night. It was held that there was a tacit 
understanding that the steamboat company should deposit their freight at that par- 
ticular spot, and that the railroad should take it thence at their convenience. The 
delivery to the succeeding carrier was held to be complete, and a recovery against 
the first carrier for the loss of the goods was reversed. 

“In Merriam v. Hartford R. R. Co., 20 Conn. 354, it was held, that, if a common 
carrier agree that property intended for transportation by him may be deposited at 
a particular place without express notice to him, such deposit alone is a sufficient 
delivery ; and that such an agreement may be shown by a constant practice and 
usage so to receive property without special notice. 

“The plaintiff contends that the goods were not in the custody and under the 
control of the Michigan road, for the reason that the case states that they ‘are ina 
section of the freight depot set apart for the use of the defendant.’ This is not an 
accurate statement of the position. The expression quoted is used incidentally in 
stating that when the agent of the Michigan road saw ‘ goods deposited in the sec- 
tion of the freight building set apart for the use of the defendant, destined on the 
line of said Central Railroad, he would call upon the agent of defendant, and from a 
way-bill’ obtain a list of the goods and their destination. Just how and in what 
manner it was thus set apart appears from the facts already recited. It was a por- 
tion of the freight-house of the Michigan company, in which a precise spot was 
selected or set apart, where the defendant might deposit goods brought on its road, 
and intended for transportation over the Michigan road, and which, by usage and 
practice and the expectation of the parties, were then under the control of the 
Michigan company, and to be loaded on to its cars, at its convenience, without fur- 
ther orders from the defendant. 

“We are of the opinion that the ruling and direction of the circuit judge, that, 
upon the facts stated, the defendant was entitled to a verdict and judgment in its 
favor, was correct, and the judgment should be affirmed.” 
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Jupce Hartan. —General John M. Harlan, of Kentucky, has been ap- 
pointed an Associate Justice of the Supreme Court of the United States, to 
fill the vacancy caused by the resignation of Judge Davis. Judge Harlan was 
born in Kentucky, and is now about forty-two years old. He served for two 
years during the war of the Rebellion, and, on his return to civil life, was, in 
1863, elected Attorney-General of the State. On the expiration of his term, 
he resumed the practice of the law. In 1871 and in 1875, he was the Repub- 
‘lican candidate for Governor of his State. He is said to be fluent in debate, 
and of ability in his profession. His reputation, however, as a lawyer is still 
to make. 


Feperat Courts. — The need of a reorganization of the courts of the 
general government, for the purpose of expediting business in the Supreme 
Court, will, it seems probable, find expression from the judges’ point of view, 
through Judge (now Senator) Davis. He has in contemplation, it is said, a 
bill looking to the increase of the number of circuit judges, and the establish- 
ment of a sort of appellate court in each circuit, which shall have jurisdiction 
in all causes involving an amount not exceeding ten thousand dollars, and 
jurisdiction of criminal appeals. In an interview with a correspondent of the 
N. Y. Times, Judge Davis said: — 


“ There are now nine circuit judges. I propose to increase the number to eigh- 
teen. It is a popular mistake to think the increase of the number of judges of the 
Supreme Bench would expedite matters. It would rather retard them. The only 
way in which the Supreme Court could expedite matters, would be to have it divided 
up into sections, one taking this and another that branch of jurisprudence, the de- 
cision of each section to be final on the matter submitted to it. An attempt to do 
this would give rise to the grave constitutional question whether litigants coming 
before the supreme court of the land are not entitled to the individual judgment of 
each member of the bench. Iam rather inclined to the opinion that the objection 
would be well founded.” 


Trape-Marks. — As the provisions of the United States statute of 1870, 
relating to trade-marks, says the Solicitors’ Journal, are applicable only to 
subjects of any foreign power which, ‘“ by treaty or convention, affords similar 
privileges to citizens of the United States,’’ and no reciprocity treaty has 
hitherto existed on this subject between the United States and Great Britain, 
British subjects have been precluded from availing themselves of the provisions 
of the statute. A declaration has recently been signed by Lord Derby and 
the Minister of the United States, under which it is agreed that the subjects 
or citizens of each of the contracting parties shall have, in the dominions and 
possessions of the other, the same rights as belong to native subjects or citi- 
zens, or as are now granted, or may hereafter be granted, to the subjects and 
citizens of the most favored nation, in every thing relating to property in 
trade-marks and trade-labels; it being understood that any person who desires 
to obtain the aforesaid protection must fulfil the formalities required by the 
laws of the respective countries. The declaration is rather more extensive in 
its terms than article seventeen of the convention between the United States 
and the German empire entered into in 1872. 
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Women As Lawyers.— As a result apparently of the denial of Mrs. 
Lockwood’s application for admission to the bar of the Supreme Court, there 
has been introduced in the House a bill, providing that women should be 
admitted on the same terms as men to practise in all the Federal courts. 


ALABAMA. 


Tue New York Sun has the following: A survivor of the wreck of the 
iron-clad Tecumseh, who lives in this city, received a letter on Monday from 
the United States Attorney for the Southern District of Alabama, informing 
him of the granting of a perpetual injunction against junk dealers, and all 
other persons, restraining them from interfering with the remains of the iron- 
clad and two hundred men whose bones lie in her hulk at the bottom of Mobile 
Bay. The Tecumseh was sunk by a torpedo in the channel, off Fort Morgan, 
Mobile Bay, in the fight under Admiral Farragut on the 5th of May, 1864, 
and, of the two hundred souls on board, only seven escaped. They found 
egress through a hatch eighteen inches square, in the turret. The wreck has 
lain ever since deep down in the quicksand where the vessel sank, —a vast 
iron coffin for the men who went down in her, no attempt having been made 
to recover their bodies. Secretary Robeson sold the wreck, last winter, to 
junk dealers, for old iron. It being necessary to make some six hundred 
blasts to obtain the iron in pieces, which would have scattered the bones of 
the patriots in all directions, steps were taken to stop this desecration of the 


patriots’ remains, and a temporary injunction was obtained. An appeal from 
the proceedings was taken by the junk dealers, and the United States Circuit 
Court for the District of Alabama has ordered that the injunction be per- 
petual. — Central Law Journal. 


CALIFORNIA. 


Domestic COMMERCE ON VESSEL ENGAGED IN INTER-STATE COMMERCE. 
Lord vy. Goodall, Nelson, and Perkins S. S. Co. U. S. Circuit Court. — 


The facts in this case, as stated in the opinion of the court, were shortly — 


these: — 


“The steamship Ventura, of about eight hundred tons burden, from January 22, 
1875, to April 20, 1876, was owned by defendant, a corporation formed under the 
laws of the State of California, and was running regularly upon the Pacific Ocean, 
as a passenger and freight ship, between the ports of San Francisco and San Diego, 
touching at the intermediate ports; the ports between which she was plying being 
some five hundred miles apart, and, together with all the intermediate ports, situated 
within the State of California. 

“Goods upon through bills of lading from cities in the Eastern States were sent 
across the continent, by rail, to San Francisco, and, at the latter port, transferred to 
the steamer Ventura, and thence carried, on said steamer, to San Diego, Los Angeles, 
and other intermediate ports, and rice versa. So, also, passengers for Texas, Arizona, 
and New Mexico, purchased through tickets of the company from San Francisco, 
going by the steamer Ventura to San Diego; thence by stage over a line deflecting 
into Mexico, and returning into California through the southern part of the latter 
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State, to and through Arizona and New Mexico, to Texas. Merchandise was also 
shipped on board said steamer, from southern ports of California, for ports in Oregon 
and British Columbia. On the night of April 20, 1876, while on a voyage from San 
Francisco to San Diego, the said steamer ran ashore at Point Sur, in a dense fog, 
and was wrecked, there being a total loss of ship and cargo. This action is brought 
against the owner to recover the aggregate value of goods, amounting to some sixty 
thousand dollars, shipped by various parties on said steamer at San Francisco, for 
San Diego and various intermediate ports, the respective owners having assigned 
their several rights of action to the plaintiff.” 


The accident seemed to have been caused by the deviation of one of the 
ship’s compasses after leaving port. The defence was that the accident hap- 
pened ‘ without the ‘ privity or knowledge’ of the owner of the steamer, and, 
there being a total loss, that the defendant was exonerated from further lia- 
bility, under § 4283 of the Revised Statutes.’’? On the other hand, the plain- 
tiff insisted that, ‘* as to the goods in question, the steamer was strictly engaged 
in domestic commerce, within the State of California; which was wholly 
under the control of that State, and not the subject of regulation by Congress” 
under its power of regulating inter-state and foreign commerce. On the 
facts stated, the court held, on the authority of the Daniel Ball (10 Wall. 565), 
that the Ventura was‘ engaged in both inter-state and foreign commerce; 
and, as an instrument of such commerce, was subject to the regulating power 
of Congress.’’ On the question whether this power extended to a limitation 
of the liability of the owner as to goods shipped from one port to another in 
the same State, and constituting part of the domestic commerce of such State, 
the court (SawYER, J.) said: — : 

“ This seems to be a new question, as I find no case in which it has been decided, 
or even discussed. 

“In order to provide better security for the lives of passengers, and the safety of 
merchandise shipped, Congress, in 1838, passed an act requiring all vessels propelled, 
in whole or in part, by steam, to be inspected, and forbidding their employment in 
commerce without first being licensed upon such inspection, and without complying 
with many prescribed conditions as to the manning and equipment of the vessel. It 
provided that a sufficient number of skilful engineers should be employed ; also, for 
safety-valves, the number and character of boats to be carried, iron tiller-rods, hose, 
signal-lights, &c. In 1852, an amendatory act was passed, adding many other con- 
ditions, such as providing for pumps, safety-plugs, life-preservers, means of access to 
decks, limiting amount of steam to be used and number of passengers to be carried; 
excluding carriage of dangerous goods; requiring license of engineers, masters, 
pilots; prescribing kind and quality of boiler-iron to be used, &c. These and many 
other onerous conditions are imposed upon owners — some as conditions precedent 
to the use of the vessel at all, and the observance of the others enforced by for- 
feitures, fines, liabilities, and severe penalties, civil and criminal. All these precau- 
tions are taken fur the safety and better security of life and of property embarked 
in commerce. As a counterpoise, in some degree, to these severe and onerous con- 
ditions, and as an encouragement to citizens to build ships and engage in commerce, 
some limitations, also, were subsequently placed on the common-law liabilities of 
ship-owners, by the provisions of the statute in question, first adopted in 1851; and 
which, with the other provisions cited, have been carried into the present Revised 
Statutes. One means of security is to a certain extent substituted for the other; 
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and it cannot reasonably be doubted, I think, that, upon the whole, the security 
afforded by the provisions of the statute, if properly enforced, — notwithstanding 
the limitation of the personal liability of owners provided for,—is far greater than 
it would be under the full common-law liability of owners without the security pro- 
vided for by Congress. However this may be, a vessel engaged in inter-state or 
fureign commerce, as an instrument of such commerce, is brought within the regu- 
lating power of Congress, and Congress has seen fit to make the provisions, together 
with the changes in the responsibilities and liabilities of the owners of such vessels. 
Congress deals with the vessel as an instrument of commerce, and the rights and obli- 
gations of owners as related to that instrument. The vessel being engaged in inter- 
state or foreign commerce, must conform to the regulations prescribed ; and any party 
using it for the purposes of domestic commerce, enjoys all the benefits afforded by 
these regulations ; for they inhere in the vessel, and cannot be separated from it. Ifa 
party avails himself of these benefits by the use of the vessel, he must also suffer the 
inconvenience incident to such use. He must take the vessel as he finds it, with all 
the inconveniences imposed, as well as the additional security afforded. It would be 
impracticable for two sovereignties to regulate the same instrument, used at the 
same time in different branches of commerce. If the State should attempt to regu- 
late the vessel as to State commerce, and the national government as to inter-state 
or foreign commerce, it is easy to see that the regulations might be wholly incon- 
sistent. The regulation as to all must necessarily fall to that sovereignty which is 
supreme or paramount as to any part, and having control of the instrument em- 
ployed; and all parties availing themselves of the use of the instrument must take 
it as they find it, with all the responsibilities and exemptions provided by the con- 
trolling power. The power to prescribe the conditions upon which the vessel shall 
be employed as an instrument of inter-state or foreign commerce, necessarily carries 
with it the power to modify the rights of those who use it, as well as those who at 
the same time make use of it for the purposes of domestic commerce, as those who 
employ it in inter-state or foreign commerce. The steamer Ventura being engaged 
in inter-state and foreign, as well as domestic, commerce, the provisions of § 4283 
of the Revised Statutes, limiting the liabilities of owners of vessels, are applicable 
to her; and the limitations apply to the goods in question, as well as to goods 
destined to ports or places beyond the State of California.” 


ILLINOIS. 


MarsuHatt D. Ewe tt the author of the well-known books, ‘‘ The Law of ' 


Fixtures,’’? and ‘‘ Leading Cases on Infancy and Coverture,’’? has been ap- 
pointed Professor of Common Law and Evidence in the Union College of Law 
in Chicago. 


IOWA. 


Rattway Passencer. — Stone v. The Chicago & N. W. R. R. Co. — 
Supreme Court. — Action for damages for the expulsion of the plaintiff 
from the defendant’s cars. The plaintiff bought a ticket from Clinton to 
Sioux City. Soon after the train started, the conductor gave him a check, 
which notified him that, if he wished to leave the train before reaching his 
destination, he must obtain a special permit. Without doing so, the plaintiff 
left the train at Marshalltown, an intermediate station; remained twenty-four 
hours; and resumed his journey the next day, on the train passing through 
Marshalltown at the same hour, to go to Boone. The conductor refused to 
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permit him to ride on his original ticket, and put him off at the next station, 
— State Centre. The plaintiff then went to the ticket office, and, buying a 
ticket from State Centre to Boone, again entered the train : but the conductor 
refused to allow him to ride, unless he also paid the fare from Marshalltown to 
State Centre ; and, the plaintiff declining, he was again expelled from the 
train. On the question of the second expulsion of the plaintiff, the Court 
(SEEvVERs, J.) said : 


“ After the plaintiff had been ejected, he purchased a ticket from State Centre 
to Boone, and sought to enter the train from which he had been ejected; and was 
prevented from so doing by the conductor, who had knowledge that such a ticket 
had been purchased. In O’Brien v. B. & W. R. R. Co., 15 Gray, 20, the train was 
stopped, and the plaintiff rightfully ejected, and, as the train started again, the plain- 
tiff got on the rear car. The conductor, being so informed, went to such car, and, 
‘although the plaintiff before any attempt was made to stop the cars a second time 
offered to pay whatever fare the conductor should demand,’ it was held that the 
second expulsion was justifiable. It is said by the court, ‘After being rightfully 
expelled from the train, he could not again enter the same cars, and require the de- 
fendant to perform the same contract he had broken.’ It is not necessary that we 
should go so far as was done in the case just quoted ; because the plaintiff at no time 
offered to pay his fare from Marshalltown to State Centre. He had just ridden on 
that train between those points; and, as we have said, when he entered the cars he 
was bound to pay his fare to his destination. This he contracted to do; and the 
defendant contracted to carry him on that train, and none other. This contract was 
broken by the plaintiff, and he had no right to insist he should go on that train, at 
least without paying or offering to pay the fare between Marshalltown and State 
Centre. This ruling by no means excludes him from any other train. Besides this, 
suppose the plaintiff at State Centre had tendered to the conductor his fare from 
that point to Boone, could it be claimed this would entitle him to ride on that train 
to the latter place? We apprehend not. The purchase of a ticket from the ticket 
agent would give him no greater rights; for under such ticket he would be claim- 
ing the same right under the same state of facts he would not be entitled to, had he 
dealt alone with the conductor. The fact that he made use of another agent of the 
company other than the conductor cannot enlarge his rights, or change the legal 
aspect of the case. It must be that the transaction with the agent was a mere con- 
tinuation of the transaction with the conductor. Both had reference to the right of 
the plaintiff to ride on that train without the payment of fare from Marshalltown to 
Boone. The payment of such fare to the agent could not, under the circumstances, 


give him any more or greater rights than if he had tendered the same amount to the 
conductor.” 


MASSACHUSETTS. 


NeGuicence. — Borden v. Boston, Clinton, § Fitchburg R. R. Co. — Action 
for damages for injuries received by the plaintiff while a passenger on defend- 
ant’s failroad. The facts were substantially these : — 


“ The plaintiff purchased of the defendant a ticket at Attleborough for Taunton, 
and entered the train for that city. A short distance before arriving at the station 
in Taunton, in the daytime, the engine, and one passenger car containing the passen- 
gers for Taunton, were switched off on a side track, leaving the car in which the 
plaintiff was to run down the main track and connect with the train from Boston for 
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New Bedford, which was waiting on the track in the station for the train from Attle- 
borough. ‘The car containing the plaintiff was so carelessly run into the station as 
to come in violent collision with the other train standing in the station, and with 
such force as to throw the plaintiff against the seats and the floor of the car ; break- 
ing three of his ribs, inflicting a severe wound on his head, and injuring his left 
shoulder and arm. 

“The plaintiff was occupying the seat next the closet on the right side of the 
car, at the rear end; and, when the approach of the car to the station at Taunton 
was announced, he arose from his seat, and stood in the aisle, preparatory to leaving 
it when the car should stop, and while so standing the collision took place. He stood 
at the time three or four feet from the door, which was shut, and had not been 
opened or touched by him. 

“The defendant contended that the evidence tended to establish the foregoing 
facts ; and that, if so, the plaintiff was guilty of contributory negligence, as a matter 
of law, which would preclude his recovery. The plaintiff contended that it was a 
question for the jury.” 


The Court (Gray, C. J.) said : — 


“We can have no doubt that the contract between the parties, which required 
the corporation to furnish the plaintiff with a seat, did not, as matter of law, oblige 
him to keep it from the time he first took it until the train had come to a final stop 
at the place of his destination; and that the question, whether he was wanting in 
reasonable care in leaving his seat and standing in the passage-way inside the closed 
door, after the approach of the train to the station at which he was to alight had 
been announced and the car had actually entered the station, and for the purpose of 
hastening his departure from the car, was a question of fact for the jury. 

“In the cases on which the defendant mainly relies, the plaintiff was not, as in 
this case, wholly within the car: Hickey vy. Boston & Lowell Railroad Co., 14 Allen, 
429; Todd v. Old Colony Railroad Co., 3 id. 18, and 7 id. 207; Pittsburgh § Connells- 
ville Railroad Co. v. McClurg, 56 Penn. St. 294.” 


The position of the courts in cases of this kind is thus expressed by an 
Exchange : — 


“Tn a certain class of cases which were so frequently before the courts as to 
acquire the generic name of ‘platform cases,’ the judges went very far towards 
usurping the functions of the jury. The reason of this is, we believe, the strong. 
bias juries have in favor of plaintiffs who have sustained personal injuries and 
against public companies. The temptation to deal with the question of fact as one 
of law is very strong, when it is obvious that there is no chance of the jury fairly 
entertaining it as a question of fact... . 

“Tt is impossible not to see that the whole history of this controversy is that of 
an attempt on the part of certain strong and fair-minded judges, in the interests of 
justice, to take away the decision of certain questions from the tribunal to which it 
constitutionally belongs, but which had shown itself unsuited for dealing with such 
questions impartially.” 


In other words, it would seem to be necessary that the doctrine of coutrib- 
utory negligence must be worked out through the court’s dealing with the facts, 
if it is to be worked out at all. 

- It is not unlikely, however, that the courts, having in cases of this sort 
undertaken to say that the plaintiff's conduct under certain circumstances, as 
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matter of law, amounts to negligence, will now be called upon to pronounce 
upon the plaintiff's conduct in all possible combinations of circumstances in 
which accidents have happened, — with, perhaps, this result among others, that, 
whenever the plaintiff’s acts are supposed to have been negligent (as in the 
case in question), it will be more difficult, by reason of such a decision of the 
court, to convince a jury that such conduct may in fact have been negligent. 


MICHIGAN. 


ConstituTIoNAL Law. — Patents. — SurpreME Court, Cranson v. Smith. 
— An interesting question of constitutional law, affecting the legislation of 
several of the States, was lately determined by the Supreme Court, in Cranson 
v. Smith. The facts appear in the opinion of the court, which was delivered 
by CampBELL, J., as follows: — 


“Cranson, who was a bona fide holder of a promissory note given for the purchase 
of an interest in a patented invention, who had notice that such was the considera- 
tion, but who had no reason to believe there was any fraud in the transaction, 
brought suit on the note against the maker, and was defeated on the ground that the 
statute of this State, which requires such notes to show upon their face the fact that 
they were given for patent rights, had not been complied with. 

“The court below refused to charge that this statute was invalid, and directed 
the jury to follow its provisions. 

“ The statute, approved April 13, 1871, is entitled as follows : ‘An Act to regu- 
late the execution and transfer of notes or other obligations given for patent rights.’ 
It consists of two sections. The first section requires all notes, and other negotiable 
or assignable instruments, the consideration of which, in whole or in part, consists of 
the right to make, use, or vend any patented invention, to have prominently and 
legibly written or printed on its face the words, ‘Given for patent rights.’ Such 
notes are made subject to the same defence in the hands of every holder as exist 
against the original holder ; and notes without this inscription are equally subject to 
such defences when the holder knows they were given for such a consideration. 

“The second section makes it a misdemeanor to take, purchase, sell, or transfer 
any such note not so inscribed, knowing it to have been given on such a consider- 
ation. 

“The general laws of Michigan concerning negotiable paper correspond with 
the law-merchant, and protect all bona fide holders for value from defences of which 
they have no knowledge. 

“The plain and avowed purpose of the statute of 1871 is to impose conditions on 
the transfer of patent rights which do not apply to any other kinds of property ; 
thereby interfering with the value and enjoyment of such rights, and treating them 
as a species of interests to be regarded with disfavor. 

“The subject of granting patents and regulating the rights of patentees has 
been placed by the Constitution of the United States in the control of Congress. It 
is for that body alone to determine to whom, and on what conditions, they shall be 
granted, and how the patented privileges are to be transferred or disposed 
of. Where any right or privilege is subject to the regulation of Congress, it is not 
competent for State laws to impose conditions which shall interfere with the rights, 
or diminish their value. In those cases where the congressional power is lawfully 
exercised, it is supreme. In the absence of any policy to the contrary, the transfer 
of such rights may follow, as it usually does, the State rule applicable to similar 
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property as to sales or inheritances. But any attempt to discriminate against it is a 
direct invasion of the authority of the United States, and is invalid. 

“ This doctrine is so elementary that reference to particular cases seems needless. 
It has been applied to interference with exports and imports, to navigation laws and 
the instruments of commerce, to the taxation of government instrumentalities, to dis- 
criminating privileges against persons or interests protected by the Constitution, and 
to numerous unclassified cases involving conflicts of authority. In many instances 
there may have been difficulties in determining whether any real conflict existed ; 
but, where it is recognized as existing, there can be no doubt as to the immunity of 
the rights assured by the laws of the United States. 

“It is unfortunately true that many frauds are committed under color of patent 
rights, and that the patent laws are not so framed as to secure the public from being 
cheated by worthless inventions. The State may punish frauds upon its citizens 
committed by any manner of false pretences. But it cannot lawfully assume that 
the rights granted by the United States are presumably fraudulent; nor can it pun- 
ish frauds committed by persons holding those privileges on any different grounds 
from others. Such presumptions are in plain violation of every principle of justice 
and constitutional obligation. Miller vy. Finley, 26 Mich. 240. 

“While we cannot but recognize the magnitude of an evil which has brought 
patents into popular discredit, and has provoked legislation in several States similar 
to that of Michigan, we cannot, on the other hand, fail to see in these laws a plain 
and clear purpose to check the evil by hindering parties owning patents from deal- 
ing with them as they may deal with their other possessions. The Constitution of 
the United States not only allows, but favors, the special protection of inventors. 
The measure of that protection and its conditions cannot be fixed by any power but 
Congress ; and the remedy for abuses or defects in the legislation of that body must 
be found in its own revision of its own laws. It is not competent for State statutes 
to deal with them, or to revise the national policy. 

“ We are compelled to hold the law of 1871 as a manifest violation of the Consti- 
tution of the United States, and therefore void. 

“The court below erred in holding otherwise.” 


MINNESOTA. 


Nationa Banks. or Notes. — First National Bank of 
Rochester v. Pierson. — Action on a promissory note signed by defendant, and 
held by the plaintiff. The defendant had judgment in the court below, and 
the plaintiff appealed. The facts appear in the opinion, which was delivered 
by CornELL, J. 


“Tt is expressly found as a fact by the District Court, before whom this cause 
was tried without a jury, ‘that the transaction under which the plaintiff claimed to 
have acquired the note in question was a purchase, and not a discount or lending of 
money on the credit of it;’ and we have no hesitation in saying that, upon the evi- 
dence, we fully concur with the court that such was undoubtedly the real nature of 
the transaction as intended by the parties thereto. As a conclusion of law from this 
finding, the court held, ‘that the plaintiff (a national bank corporation) had no 
authority to purchase or traffic in promissory notes as choses in action; and did not in 
law acquire, by the supposed purchase, any title to the note in question, and cannot 
Tecover upon it in this action.’ 

“Upon the fact as thus found, it will be seen that the only question presented is, 

VOL. XII. 26 


898 SUMMARY OF EVENTS. 


whether a national bank, created and organized under the act of Congress, ‘ to pro- 
vide a national currency,’ &c., is authorized to deal or traffic in promissory notes, as 
a species of personal property, or to acquire any title to such paper by a purchase, 
made admittedly not in the way of discount, or by lending money on the credit of it. 
In the case of The Farmers’ § Mechanics’ Bank v. Baldwin (April term, 1876), it was 
expressly held that no power of this character is conferred by a law of this State, 
which authorizes State banks, organized under its provisions, ‘to carry on the busi- 
ness of banking by discounting bills, notes, and other evidences of debt, by receiving 
deposits, by buying and selling gold and silver bullion, foreign coin, and foreign and 
inland bills of exchange, by loaning money on real and personal securities, and by 
exercising such incidental powers as may be necessary.’ And that a purchase of 
such paper, made not in the way of discount, was ultra vires, as outside the legitimate 
scope and purposes of such institutions. 

“ Under the congressional enactment, the authority which is given is, ‘to exercise 
all such incidental powers as shall be necessary to carry on the business of banking, 
by discounting and negotiating promissory notes, drafts, bills of exchange, and other 
evidence of debt, by receiving deposits, by buying and selling exchange, coin, and 
bullion, by loaning money on personal security, and by obtaining, issuing, and 
circulating notes according to the provisions of said title.’ U.S. Rev. Stat. § 5, 
136. 

“This is substantially like the State statute which was under consideration in 
The Farmers’ §& Mechanics’ Bank y. Baldwin, supra. The word ‘ negotiating,’ as used 
in this section, and likewise in section twenty-nine of the same statute, is used, in its 
ordinary and appropriate transitive sense, to indicate, not an act of purchase, but one 
of transfer, whereby the negotiated paper is passed from the holder or owner and put 
into circulation. Hence the incidental power to negotiate notes to the extent neces- 
sary to carry on the business of banking simply implies an authority to realize upon 
such commercial paper as the bank may receive in the lawful conduct of its business, 
by negotiating, selling, and transferring it by means of a re-discount, obtained or 
otherwise. 

‘«It gives no implied authority to speculate or traffic in paper of the character of 
the note in question, or in financial securities of any description. Morse on Banking, 
4 and 5. 

“The powers, therefore, which are conferred by this section, in respect to the 
acquisition of commercial or business paper, are in no way affected or enlarged by 
the use of the term ‘ negotiating.’ 

“In the absence of any authoritative exposition of the Federal statute in this re- 
gard, the principle settled in The Farmers’ § Mechanics’ Bank vy. Baldwin must be 
regarded as decisive of the present case. 

“It is suggested by counsel for appellant, that upon the evidence this case is dis- 
tinguishable from that of The Farmers’ & Mechanics’ Bank v. Baldwin, in that the note 
sued on here was indorsed by Butler, the holder at the time of the transfer to the 
plaintiff. 

“ This fact is undoubtedly a distinguishing, though not conclusive, test of the 
character of the transaction, and ordinarily raises a strong presumption denoting the 
existence of the relation of lender and borrower between the bank and the party so 
making the transfer, and thereby indicates that the parties really intended a loan of 
money upon the credit of the paper so indorsed. And we have no doubt, when such 
is the intention, ‘a borrower may,’ as was held in Smith v. Exchange Bank of Pitts- 
burgh, cited by appellant, ‘obtain the discount by a bank of the existing notes and 
bills of others of which he is the holder, as well as of his own paper made directly to 
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the bank.’ And that the bank will thereby acquire a valid title to such paper, be 
cause it makes the purchase by discount, or through the exercise of its discount- 
ing powers. But where the acts of the parties, and the circumstances surrounding 
the transaction, clearly rebut any presumption arising from the indorsement, and 
indisputably indicate the real nature of the transaction, intended by the parties to be, 
in the language of the court below, ‘an out-and-out purchase of the note, and not 
discounting it or lending money on the credit of it,’ the mere fact of indorsement is 
not sufficient to warrant the court in treating the transaction as something different 
from what was intended. 

“ We fully concur with the court below in its conclusion as to the character of the 
transaction in this case. 

“It was an ordinary case of note shaving, pure and simple, for purposes of gain 
alone, outside the circle of any legitimate banking business, and foreign to any pur- 
pose for which those institutions are established. No loan was made or intended; 
nor was there any discount, in the ordinary and legal acceptation of that term as 
applied to the business of banking. 

“ Judgment affirmed.” 


MISSOURI. 


— PriviteGep CoMMUNICATION. — JUDICIAL PROCEEDINGS. — 
Some wholesome doctrine was laid down by the St. Louis Court of Appeals, 
in Belle Barber v. St. Louis Dispatch Co., of which we find an account in the 
Central Law Journal. The plaintiff’s husband had filed # libel for divorce, 
charging the plaintiff with adultery. Before any hearing on the libel or action 
in the matter, the defendants printed in a newspaper, published by them, the 


substance of the libel, and the charges therein made against the plaintiff. In 
an action for libel for this publication, the defendants admitted the publication, 
but insisted that it was a fair report of a legal proceeding. The plaintiff had 
a verdict. On appeal, the court said, on the question of privileged com- 
munication : — 


“The general question here involved is, whether the publication in the news- 
paper of the defendant belongs to the class of publications called privileged com- 
munications; that is, publications which would be libellous, but which are not so 
because the occasion and manner of the publishing are such as to rebut the inference 
of malice arising from the publication of matter which on its face is libellous. But 
the question on which the answer to this depends is not that which has been most 
discussed by counsel; namely, whether the same rule, in reference to privileged 
communications, that extends to trials where both parties are before the court, ex- 
tends also to er parte proceedings. This question has, no doubt, a bearing upon the 
legal issue before the court; buta solution of it in favor of the appellant will not 
necessarily involve the conclusion which the appellant desires to reach. Indeed, it 
may be granted that the general rule is as follows: Where a court or public magis- 
trate is sitting publicly, a fair account of the whole proceedings, uncolored by 
defamatory comment or insinuation, is a privileged communication, whether the 
proceedings are on a trial, or on a preliminary and er parte hearing. But the very 
terms of the rule imply that there must be a hearing of some kind. In order that 
the ex parte nature of the proceedings may not destroy the privilege, —to prevent 
such a result, there must be at least so much of a public investigation as is implied 
in a submission to the judicial mind, with a view to judicial action.” 
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After consideration of certain authorities, the opinion proceeds : — 


“The publication was not merely of the fact that a petition for divorce had been 
filed ; but it purported to give the contents of a petition which had never been brought 
before the court at any sitting, or with a view to judicial action. No proceedings in 
open court had taken place, and, in fact, no proceedings in open court ever did take 
place, in the suit for divorce, from the time of the filing of the petition to the time 
of the dismissal of the suit. The statements made in this publication were not only 
of a kind to disgrace and degrade the plaintiff in the estimation of the community, 
but they impute an act which may be a crime under the statutes of this State. Prima 
Jacie, the words are actionable (Wag. Stat. 519, § 1; Stieber v. Wensel, 19 Mo. 518), 
and their use raises the presumption of malice ; that is, not of any actual design to 
injure, but of that wrongful intention which the law presumes to be the concomitant 
of an act which it condemns as wrong. This being the case, is there any great pub- 
lic advantage overriding the injury that would ensue in cases of this kind to indi- 
viduals ? 

“That injury is apparent. If every paper on which a clerk of court marks the 
word ‘filed’ is a privileged communication, and the person who spreads its contents 
broadcast before the public is exempted from the penalties which the law imposes 
on those who injure the reputation and property of others, consequences most serious 
will follow. A court may well pause before it makes a decision to this effect, un- 
sanctioned as such a decision would be by any authority. Papers may be filed, as 
declarations or petitions, which are filled with libellous matter. Their mere filing 
is no guaranty that the plaintiff intends to go to trial upon them. They may be so 
composed as to blast reputations and ruin business. They might be published with 
the most malicious design, yet, if privileged, the effect would be practically to de- 
prive the injured party of redress. The anomaly, too, would be presented that, 
while the law would afford the defendant a remedy against the person who brought 
the suit (for the latter would be liable in damages for a malicious action), it would 
afford no redress against the libeller, whose publication may have produced the 
greater injury. Nor, if a publication is to be privileged merely because a petition 
is on the files, is it easy to see why the filing of an affidavit, or deposition, even 
though it may be totally inadmissible in evidence and may be subsequently stricken 
from the files, does not confer a like exemption. When a matter is before a court 
upon a hearing, subject to the control and direction of the court, the right of publica- 
tion may well be allowed. But where a paper is filed by a private person, perhaps 
not even with intent to produce an investigation, he who chooses to publish it should 
do so at his own risk. It is better that a craving after any thing but wholesome 
news should be disappointed, than a reputation assailed. If the charges of the petition 
are not baseless, they will soon be made the subject of judicial action, in one form 
or another; and, when they are made such, the law, from motives of public policy, 
makes all proper publications in regard to them privileged communications.” 


NEW YORK. 


VANDERBILT Witt. — The Vanderbilt will case promises to become as 
famous as any previous civil litigation. The grounds of the contest, as indi- 
cated by the’ counsel, are, lack of testamentary capacity on the part of the 
testator, and the exercise of undue influence by those chiefly benefited by the 
will. Both sides are represented by very able counsel, and a strong fight will 
be made at the trial; though the decision of the surrogate of New York, 
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before whom the case is now pending, will, of course, not be accepted as a 
final disposition of the matter. The amount involved in the case is probably 
larger than that in any case, other than a speculative one, ever before any 
court in this country. In addition to this fact, there bids fair to be many 
questions of more than usual interest developed in the course of the struggle, 
which has evidently not been entered upon hastily, and without a thorough 
canvassing of the probabilities of success. In the same connection, we would 
remark, that the famous Anneke Jans litigation has reached a point which 
those who have instigated it have vainly sought to attain for nearly two hun- 
dred years; that is to say, it has fairly got into court. The surrogate of this 
county is hearing testimony upon an application for letters of administration 
upon the undistributed assets of the deceased lady. There is some hope, 
therefore, that those who have, for two centuries and more, been waiting for 
justice, will have some part of their case determined upon its merits. — Albany 
Law Journal. 


PENNSYLVANIA. 


Tue Sreamsurp Towanpa.’’? —U. S. Circuit Court. Coggins, Appel- 
lant, v. Mary Helmsley, Appellee. — The Towanda, while on the high seas, ran 
down and sank the schooner H. P. Blaisdell. On proceedings in admiralty 
in the District Court, the steamship was sold, and the proceeds brought into 
court for distribution among those entitled to damages for losses occasioned 
by the collision. “The appellee’s husband was the chief mate of the schooner, 


and was drowned, — his death being the direct result of the steamer’s negli- 
gence in causing the collision. She prayed for an allowance, out of the fund 
in court, of damages for the injury resulting to her from the death of her hus- 
band; and the District Court awarded her $1,500. On the question of the 
jurisdiction of the Court to entertain her intervening libel, McKennan, Cir. 
J., said : — 


“The competency of the court to redress the injury complained of i8 denied, 
upon the ground that the right to it had no existence at common law, but is purely 
statutory; and it is not, therefore, a subject of Admiralty cognizance. 

“ The jurisdiction of the Admiralty courts embraces all torts committed on the 
high seas; and, if the nature of the alleged wrong entitled the appellee to redress - 
at all, the locality of its commission brought it within the rightful cognizance of the 
court. 

“The denial of the right to compensation for personal injuries resulting in death 
seems to have its authoritative source in the declaration of Lord Ellenborough, in 
Baker v. Bolton, 1 Camp. 493, that, ‘In a civil court, the death of a human being 
cannot be complained of as an injury.’ While the weight of authority in the com- 
mon-law courts is, perhaps, in favor of the principle thus stated, it has not been 
adopted with uniform sanction even by them. 

“In Ford vy. Monroe, 20 Wend. 210, damages were recovered by the father of a 
minor, who had been killed by the negligence of the defendants. But it does not 
appear that any question was made or adverted to that the action could not be 
maintained. 

“In James v. Christy (18 Mo. 162), where a minor was killed on board a steam- 
boat by a defect in the machinery, a suit for the loss of his services, by the adminis- 
trator of his father, was maintained against the owner of the boat. 
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“In Sullivan v. The R. R. Co. (3 Dillon’s Cir. Ct. R.), Judge Dillon fully con. 
siders the cases on the subject, and concludes that an action for such an injury is 
maintainable. 

“As was said by Judge Sprague in Cutting v. Seabury (1 Sprague’s Dec. 525), 
‘The question is not one of local law, but of general jurisprudence; and I cannot 
consider it as settled, that no action can be maintained for the death of a human 
being; . . . but natural equity and the general principles of law are in favor of it.’ 
These declarations received the decided approval of Chief Justice Chase, in the Sea 
Guill (Chase’s Dec. 148), in which he said, ‘ And certainly it better becomes the hu- 
mane and liberal character of proceedings in admiralty to give than to withhold the 
remedy, when not required to withhold it by established and inflexible rules ;’ and, 
declining to follow the common-law cases on the subject, said, ‘But these are all 
common-law cases, and the common law has its peculiar rules in relation to this sub- 
ject, traceable to the feudal law and its forfeitures.’ He therefore overruled a plea 
to the jurisdiction, and rendered a decree in favor of a husband, whose libel claimed 
damages against a vessel for injuries resulting in the death of his wife. So, also, in 
the Highland Light (Chase’s Dec. 150), he held that the widow and son of a hand 
killed on a steam-vessel by the negligence of the engineer had suffered an injury 
for which they might have redress in admiralty. 

“ Whatever, therefore, may be the course of the decisions of common-law courts, 
touching this question, the better opinion seems to be, that ‘the human providence 
which watches over the rights and interests of those who go down to the sea in 
ships, and do their business on the great waters,’ ought to afford redress for all the 
injuries to which they are unlawfully subjected. The exercise of such a jurisdiction 
by courts of Admiralty is, at least, consonant with ‘natural equity and the general 
principles of law,’ and with the benign spirit of English and American legislation 
on the subject. 

“The decree of the District Court is therefore affirmed.” 


State Secrets. —The grand jury of Allegheny County being lately en- 
gaged in investigating certain matters growing out of the ‘‘ strike,’’ the Gov- 
ernor apd certain State officials were summoned to appear before them, to 
testify touching the use of the military in suppressing the riots. The witnesses 
not obeying the summons, motion was made to the court for an attachment to 
compel their attendance, and the court, Kirkpatrick, J., made the following 
extraordinary order: — 


“In the matter of the application of the grand inquest now in session, for a 
process to compel the attendance before them of certain alleged defaulting witnesses. 
And now (20th October, 1877), after argument and upon consideration, the applica- 
tion is allowed, and attachments are hereby directed to be issued for and against the 
following named persons, being the same indicated by the grand inquest, as in de- 
fault, to wit: his Excellency John F. Hartranft, Governor of the Commonwealth; 
the Hon. W. S. Quay, Secretary of the Commonwealth; General James Lotta, Ad- 
jutant-General of the Commonwealth ; General R. M. Brynton, and Major A. Wilson 
Norris.” 


In answer, the Governor denied the “right of a co-ordinate branch of the 
government to compel the attendance of the executive officers, or investigate 
the manner in which, in their discretion, they have performed their official 
duties.’’ An appeal was taken to the Supreme Court; and, on the 12th of 
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November, that court rendered its decision, reversing the order granting the 
attachments. 

Governor Hartranft, when submitting to be guided in his action by the 
decision which the Supreme Court should render on the appeal, intimated that 
the question of the propriety of obeying the order might strictly rest with him 
for decision, —an opinion in which we entirely agree. It would be interesting 
to know how Judge Kirkpatrick proposed to enforce his order. 


TEXAS. 


Hoc.— Bap Cuaracter. —In Ussery v. Pearce, which came up on error 
from Live Oak County, the Court of Appeals (Wuure, J.) thus lay down the 
law as to one’s right to kill his neighbor’s hogs: — 


“This was a suit in the lower court by the defendants in error, against the plain- 
tiffs in error, to recover damages for the killing of their hogs. 

“In their answer, defendants admitted that they had killed two of the hogs; but 
pleaded justification upon the grounds that the hogs ‘were an intolerable nuisance, 
both to defendants and the public.’ This latter plea the court struck out, which 
action is assigned as error. 

“Tn Morse v. Nixon, where, in a case somewhat similar, the judge in the lower 
court had charged the jury, ‘that, if they believed the hog was of a predatory char- 
acter, and had the character of a chicken-eating hog, then they should find for the 
defendant, as any man has a right to abate a public nuisance, and it mattered not 
whether the plaintiff knew of the habit of the hog or not,’ the Supreme Court of 
North Carolina, Pearson, C. J., delivering the opinion, said: ‘We do not concur in 
the opinion of his Honor as to the right of killing hogs that are in the habit of eating 
chickens. The position that such a hog is a public nuisance, and may be killed by 
any one, is not supported on principle or authority ; and, if recognized, would lead to 
monstrous consequences. Allow such a right, and the peace of society cannot be 
preserved ; for its exercise would stir up the most angry passions, and necessarily 
result in personal collisions. . . . It may be the killing will be justified by proving 
that the danger was imminent (to another chicken), making it necessary “ then and 
there ” to kill the hog in order to save the life of the chicken, or prevent bodily harm ; 
but we are inclined to the opinion that, even under these circumstances, it is not 
justifiable to kill the hog. It should be impounded or driven away, and notice given 
to the owner, so that he may put it up. At all events, this course is dictated by the 
moral duty of good neighborship.’ Morse v. Nixon, 6 Jones (N.C.), Law, p. 293. 

“ Champion v. Vincent was a case similar to the one at bar. In thatcase, WHEELER, 
Justice, said: ‘There was nothing to justify or palliate the act ; it was just such an 
act as necessarily tends to violence and breaches of the peace, and neighborhood 
animosities, which destroy the harmony, peace, and good order of society ; and was 
eminently a case for damages by way of punishment and prevention. In trespass, 
where the party wantonly violates the law, the jury should not be sparing in dam- 
ages.’ Lord Abinger, 1 Meeson & Welsby, 342; 20 Tex. 811. 

“ The case we are considering is, in short, this: The appellants were endeavoring 
to keep and ‘run a hotel,’ in the town of Oakville, without having a fence or en- 
closure around their house. There being nothing to prevent their free egress or in- 
gress, the hogs of their neighbors, as was quite natural, finding the kitchen door 
open, would at times enter, eat, and dispose of such provisions as they found lying 
around loose, and sometimes break up the dishes and destroy the furniture. Defend- 
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ants alleged in the plea, which was stricken out, that by these unwarranted ravages, 
the hogs had, first and last, during the year, damaged them in the sum of one thou- 
sand dollars. It is astonishing, if not altogether incredible, that defendants would 
have witnessed, and patiently suffered, all this great and serious loss, when they 
could, for a few dollars perhaps, have purchased the hogs, and then killed them, or 
could have fenced in their house with a substantial enclosure, which would have 
been hog-proof. If they did not wish to go to this trouble or expense, to say the 
least of it they might have kept the kitchen door shut and securely fastened against 
these destructive infruders. There was no sufficient excuse for killing the hogs; and, 
under all the circumstances detailed in the statement of facts, we think the verdict 
and judgment extremely mild. 

“ Seeing no material error in the rulings of the lower court, and believing sub- 
stantial justice to have been attained, the judgment is in all things affirmed.” 


ENGLAND. 


TELEGRAPH Companies. — LiaBILity TO RECIPIENT OF MEssAGE.— The 
Court of Appeal has unanimously affirmed the judgment of the Common Pleas 
in Dickson v. Reuter’s Telegraph Co. (L. R. 2 C. P. D. 62), deciding that a tele- 
graph company is not liable to the addressee of a message for a misdelivery 
or a blunder in its transmission. As we have not yet received a copy of the 
opinion, we print the following discussion of the case, which our readers will 
find of interest, from the Law Times :— 


“The facts of the case may be briefly stated. The plaintiffs are merchants at 
Valparaiso, being a branch house of a firm which carries on business under a differ- 
ent style at Liverpool. The defendants, a telegraph company, with its chief office in 
London, and having agencies at Liverpool and elsewhere, including Monte Video, 
but not at Valparaiso, have a system of forwarding the messages of several senders 
in what is termed a ‘packed telegram;’ each message being distinguished by a 
cipher known to the defendants and their agents, and to the senders. On the receipt 
of the packed telegrams by the defendants’ agents, these several messages are trans- 
mitted to their proper recipients. In December, 1874, the plaintiffs at Valparaiso 
received a message transmitted by the defendants from Monte Video, purporting to 
be an order, from the plaintiffs’ Liverpool house, for a large quantity of barley. No 
such message was, in fact, sent by the Liverpool firm, nor was the message intended 
for the plaintiffs ; but the plaintiffs, believing the message to have been duly sent, 
proceeded to execute the order. The misdelivery of this message was caused by the 
negligence of an agent of the defendants, and resulted in a serious loss to the plain-- 
tiffs, in consequence of the fall of the market. 

“ Under these circumstances, it was contended that the defendants were liable to 
indemnify the plaintiffs for the loss thus sustained; and this liability was sought to 
be established on three distinct grounds. In the first place, it was contended that they 
were responsible, because they had made to the plaintiffs a statement, false to their 
knowledge, or false in this respect, that they might have acquainted themselves with 
the fact that it was untrue ; and that, therefore, according to the general rule of law, 
they were liable to make good to the plaintiffs any damage they sustained by acting 
upon such statement. This is a proposition which will not bear one moment’s serious 
consideration. To ground such an action, it is absolutely essential that the state- 
ment should be false to the defendant’s knowledge. The very gist of the action is 
the scienter. Now, it is no doubt true, that in some cases a man must be presumed 
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to know that a statement of his is in fact false, as where it is shown that what the 
defendant asserted was asserted either recklessly, without any knowledge upon the 
subject, or without belief that it was true. But how can such an inference be drawn 
in such a case as the present? The telegraph company are a mere medium for send- 
ing messages ; the messages are not theirs, nor do they in any way hold themselves out 
as agents of the senders, for any other purpose but that of the bare transmission of 
the message. If they were to be saddled with such a liability as this, it would be 
utterly impossible for them to carry on their business without constant loss; for the 
proposition simply amounts to this, that a telegraph company must be taken to know 
every message transmitted by them, and, moreover, to adopt the statement therein 
contained as their own. Such a contention is opposed to every principle of justice 
and common sense, and accordingly received but small favor at the hands of the 
Court. 

“But the second ground on which the alleged liability of the defendants was 
based, is, at first sight, far more specious and decidedly ingenious. It was contended 
that the defendants were liable, upon a suggested analogy between the case and that 
of Collen v. Wright, 7 E. & B. 801, and cases of that class, in which the rule was laid 
down, that a person professing to contract as agent for another, impliedly, if not 
expressly, undertakes to or promises the person who enters into such contract upon 
the faith of the professed agent being duly authorized, that the authority which he 
professes to have does in point of fact exist. ‘The fact of entering into the transac- 
tion with the professed agent as such,’ says Mr. Justice Willes, ‘ being a good con- 
sideration for the promise.’ That was exactly the case here, argued the plaintiffs’ 
counsel. The defendants, being the agents of the senders, by their telegram proposed 
to the plaintiffs to enter into a certain contract. That, it turns out, they had no 
authority to do; but they must be taken to have warranted that they had such 
authority. What difference is there, they asked, between the case of an agent who 
says, A. wants to sell you some lands, and the present case, where the defendants 
make a similar offer, though in somewhat a different manner? This is a question 
readily answered. The chief difference is this: that the telegraph company hold 
themselves out as agents to no one, and do not profess in any way to carry on the 
business of agents to make contracts. But, again, a still more decisive answer may 
be given to this question, which is that which was given in the Court of Appeal. 
In the case of the telegraph company, the most important ingredient in the propo- 
sition is wanting, viz., contract. The decision in Collen v. Wright is based on con- 
tract between the parties. What possible contract is there here? In the one case, 
there is a request or invitation to enter into negotiations for a contract; inthis there - 
is nothing of the sort, — no contract express or implied. But then, say the plaintiffs, 
there is negligence. What if there is? To make the defendants liable, some duty 
on their part must be shown, either by contract or by law; and, to quote Lord 
Justice Bramwell, ‘Here there is no duty cast by contract, because there is none; 
and none by law, for, if there were, then the words of the general principle — that 
no action is maintainable for any statement which causes damage to the person to 
whom it is made, unless it be fraudulent — would have to be amended by adding to 
the word fraudulent the words or careless ; but no such addition exists.’ So that argu- 
ment fails. But this was not the whole of the plaintiffs’ contention. A third point 
was taken by them, which was this: that the defendants, by the very extent and 
nature of their business, owe an obligation to the recipient as well as to the sender, 
and that it is an essential part of their business to be accurate in the delivery of 
their despatches. This contention was put forward, seemingly as a last resource, — 
based, as far as we could see, on no sound principles of law, but upon the merits of 
the case, and upon the general consequences which would result from the defend- 
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ants’ immunity. To see the extent of the liability which would thus be imposed 
upon telegraph companies, we have only to put this proposition in a somewhat 
different form. We quote from the judgment of the Common Pleas Division: 
‘The proposition is simply equivalent to this contention, that a telegraph company, 
having no contract with any individual except the sender, must be supposed to 
guarantee, towards all mankind, the accuracy and care of all their servants in all 
parts of the globe wherever they deliver a message, to such an extent at least as 
that if, through the negligence of any of their servants at any stage of the trans- 
mission, a ge should be sent to the wrong person, that person, if he acted upon 
it to his detriment, would have an action.’ So that argument was in turn rejected. 

“The American courts, on the other hand, have apparently decided in favor of 
such a liability. In a case cited by the plaintiffs’ counsel, the facts were as follows: 
A telegram was sent to a florist, ordering two hand bouquets. The message arrived 
at the receiving office as ‘two hund’ bouquets, and was sent out by the clerk as 
‘two hundred bouquets.’ The two hundred bouquets were sent, and of course 
refused. The florist brought an action against the company, and recovered. 

“On the whole, according to English law, as it at present stands, there can be 
no doubt that the decision of the Court of Appeal is thoroughly sound. Whether a 
liability on the part of the telegraph company to the recipient of the telegram 
should be imposed by the legislature is another question. The Court of Appeal saw 
nothing unreasonable in the present state of things; and though the case we have 
been discussing was one of much hardship for the plaintiffs, yet, considering the 
heavy and burdensome results to telegraph companies which would follow from such 
an obligation, we are certainly inclined to adopt that view of the matter.” 


The case referred to by the plaintiffs’ counsel is New York § Washington 
Printing Telegraph Co. v. Dryburg, 35 Penn. St. 298. 


Rigut To Laterat Support. Lanp.’’ — Mayor of 
Birmingham v. Allen, 37 L. T. Rep. n. s. 207. — The plaintiff and the defend- 
ant were the owners of parcels of land, which were separated from each other 
by a narrow strip of land belonging to a third person. The owner of the inter- 
vening strip had, many years ago, worked out the coal beneath it. The work- 
ing the coal under his own land by the defendant caused, or threatened to 
cause, a subsidence of the plaintiff's land; and this action was brought to 
restrain him from such working. In considering the law applicable to the 
case, the Master of the Rolls, starting with the proposition that a land-owner 
is entitled to have his land, in its natural state, supported by the land of his 
neighbor, said: — 


“Who is his neighbor? The neighboring owner for this purpose must be the 
owner of that portion of land — it may be a wider or a narrower strip of land —the * 
_ existence of which in its natural state is necessary for the support of my land. That 
is my neighbor for that purpose; as long as that land remains in its natural state, 
and it supports my land, I have no right beyond it, and therefore it seems ‘to me that 
that is my neighbor for this purpose. There might be land of so solid a character, con- 
sisting of solid stone, that a foot of it would be enough to support the land. There 
might be other land so friable, and of such an unsolid character, that you would 
want a quarter of a mile of it; but, whatever it is, as long as you have got enough 
land on your boundary which, left untouched, will support your land, you have got 
your neighbor, and you have got your neighbor’s land to whose support you are 
entitled. Beyond that, it would appear to me that you have no rights.” 
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It appearing, however, that the intervening strip would have afforded, if 
left in its natural state, a sufficient support to the plaintiff’s land, the court 
said: — 


“The plaintiffs have no right as against the landowners on the other side of that 
intervening space, and they acquire no right, whatever the owner of the inter- 
vening land may have done. If the act of the intervening owner has been such as 
to take away the support to which the first landowner who complains is entitled, 
then, for whatever damage occurs from the act which he has done, the first owner 
may have an action; but an action against the intervening owner, not an action 
against the owner on the other side; and it appears to me that it would be really a 
most extraordinary result that the man upon whom no responsibility whatever origi- 
nally rested, who was under no liability whatever to support the plaintiff's land, 
should have that liability thrown upon him without any default of his own, without 
any misconduct or any misfeasance on his part. I cannot believe that any such law 
exists, or ever will exist.” 


The Court of Appeals sustained the decision of the Master of the Rolls, 
Brett, L. J., saying, — 


“ Although, therefore, this is a case of first impression, — that is to say, a case in 
which we have, after the Master of the Rolls, for the first time, to decide what is the 
proper definition of ‘adjacent lands,’ —I think the Master of the Rolls has given a 
very happy definition of them, and one which we ought to accept.” 


Court oF ApreAL. — The continued ill-health of Lord Justice AMPHLETT 
has compelled him to retire from the bench. The Hon. ALtrrep Henry 
TuesiGER, Q. C., has been appointed to fill the vacancy. Mr. THeEsiGer, 
who is the fourth son of Lord Chelmsford, was born in 1838, and was called to 
the bar in 1862. He was educated at Christ Church, Oxford. 

The appointment occasioned much surprise, and has been warmly attacked 
in the newspapers on the score of Mr. TuesiGEer’s age. The Pall Mall 
Gazette finds it inexplicable; considering that ‘‘ a Queen’s Counsel, whose silk 
gown is four years old, and its wearer only thirty-nine, and who has never in 
any way distinguished himself above his fellows, has been passed over the 
heads of twenty judges into one of the most important judicial offices in the 
State.”’ The Law Times says: — 


“Instead of the change in the constitution of the bench which experience taught 
the profession to expect, a surprise has been prepared by the Lord Chancellor, and 
a Queen’s Counsel who was not born when some of our judges took their silk gowns 
has been promoted to the high office of an appellate judge. This sounds very extraor- 
dinary ; and, if age and judicial experience are to be regarded as necessary quali- 
fications for this appointment, the new Lord Justice is wholly unfit for it. If, on 
the other hand, a large and varied experience at the bar, a judicial mind, a calm, 
clear, and vigorous intellect, a wide (if not profound) knowledge of law, are sufficient 
to qualify a barrister for promotion to the Court of Appeal, then the appointment 
is one which must commend itself to the profession. We have very little sympathy 
with those who lament that very excellent judges are passed over when vacancies 
occur in the Court of Appeal. One of the best judges of the Court of Appeal in recent ° 
years — Lord Justice Mellish — had not previously occupied a seat on the bench, and 
the same may be said of Lords Justices Baggallay and Cotton; and it is by no 
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means certain that work as a judge of first instance is the best preparation for work 
in the Court of Appeal. Be this, however, as it may, the simple question now ig, 
whether so exceptional a promotion is not justified by the exceptional merit of the new 
judge. We think it is.” 


Tue Pence Murper. — Probably no case of murder in the present genera 
tion has excited public attention in England to a greater degree than this, 
It will be remembered that Mr. and Mrs. Patrick Staunton, Lewis Staunton, 
and Alice Rhodes (said to be the mistress of Lewis Staunton), were put on 
trial for the murder of the wife of Lewis Staunton. It appeared that the de- 
ceased, who was a person of weak mind, was an invalid, and unable to take 
care of herself. And the crime was said to have been committed by neglect- 
ing to provide her with food, and to care for her properly; the supposed 
motive being to enable Lewis Staunton to marry his mistress. The crime was 
a difficult one to prove, from the fact that it was committed by acts of omission, 
so to speak. It was not easy to say to what extent the wasting away was due 
to disease and to the general infirmity of the deceased, and how far it might 
have been prevented by proper attention; and, of course, to infer the intention 
of the criminals from such uncertain premises was more difficult still. 

Touching the duty of the prisoners to the deceased; Mr. Justice Hawks, 
before whom the case was tried, said, in his charge to the jury: — 


“ Generally, I may state the law to be this, that every person who is under a legal 
duty — whether such duty be imposed by law or imposed by contract, or by the act 
of taking charge, wrongfully or otherwise, of another person, to provide the neces- 
saries of life for such other person — every person who takes charge, and has that 
legal duty imposed on him, is criminally responsible for the culpable neglect of that 
duty, if, by reason of that neglect, death ensues to the person so neglected; and if 
the person so neglected, and to whom that duty is owing, is, from age, health, insan- 
ity, or any other cause, unable to take care of himself, and death ensues, the crime 
will be murder.” 


The jury found all the prisoners guilty, with a recommendation of Alice 
Rhodes to mercy. 

The case was then brought before the Home Secretary, with the result of 
securing a pardon for Alice Rhodes, and a commutation of the sentence of the 
Stauntons to penal servitude for life. 

Pending the action of the Home Secretary, however, the whole case was 
retried ‘‘ by newspaper.’”’ The morning papers were overwhelmed with cor- 
respondence on the subject. Physicians, not too busy with their own affairs, 
discussed the case from a medical point of view. ‘The chief witness for the 
prosecution was ‘interviewed,’ and her statement published. Works of 
fiction were examined to find similar cases. In short, there was a carnival of 
mischievous silliness. Whether all this had any influence on the Secretary, 
of course cannot be said. Senseless as it all was, however, it can hardly be 
said that newspaper trial is more unsatisfactory than the ‘ regular’’ way of 
proceeding by the Home Secretary. Indeed, so unsatisfactory has the ‘ regu- 
lar ’’ way shown itself, that the result is likely to be the establishment of a 
Court of Criminal Appeal. It is said that a bill is to be introduced into Parlia- 
ment providing for the creation of such a court, to consist of certain of the 
judges and of the Home Secretary, before which any case where there has 
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been a capital conviction may be taken; both sides to be represented by coun- 
sel, and the expenses of the appeal to be borne by the Crown. 


LenoGtuH oF TRIALS. — A solicitor, says the Solicitors’ Journal, moved by the 
recollection of the Tichborne trial, and the seven days’ trial of the Penge 
case, has been at the pains to give, in a letter to a daily journal, an interest- 
ing analysis of the principal criminal trials which have taken place during 
the last fifty years, with a view to ascertain how far they differ, in intricacy, 
and in the number of witnesses examined, from the trials of the present day. 
The result of his investigation, as to the earlier trials, says the Journal, may 
be summed up as follows: — 


“ At Patch’s trial, in 1806, for the murder of his partner, —a very intricate case, 
—there were thirty-three witnesses, and the trial lasted one day. Bellingham’s trial, 
for the murder of Spencer Perceval, in which there were sixteen witnesses and a 
long defence, lasted only one day. Thistlewood’s trial, for the Cato-street con- 
spiracy, with forty witnesses, lasted two days. In 1824 occurred Thurtell’s trial, 
at which there were forty-six witnesses, —including one who was an accomplice, and 
who was examined at considerable length, and another who was called in the course 
of the summing-up. The trial lasted two days. In 1828, Corder was tried, a long 
indictment read, twenty-six witnesses; and the trial lasted one day anda half. In 
1828, Burke’s trial took place; a long argument as to the indictment, sixteen wit- 
nesses (one of them being an accomplice), and the trial lasted one day. In 1881, 
Bishop, Williams, and May were tried for the murder of the Italian boy ; there were 
forty-one witnesses, and the trial lasted one day. In 1837, Greenacre’s case: thirty- 
five witnesses, two days. In 1839, Frost for high treason; there were sixty-nine 
witnesses, one whole day taken up with legal arguments, and the trial lasted seven 
days. In 1840, Courvoisier: forty-four witnesses, three days ; and, in the same year, 
Gould’s case: forty witnesses, one day. In 1843, McNaghten’s case: several scientific 
witnesses, forty-seven witnesses in all; two days. In 1845, Tawell: twenty-one 
witnesses, exclusive of those called to character, two days. 

“Comparing these trials with our modern ‘ great cases,’ Mr. Woodall asks why 
the Wainwright case, with sixty-nine witnesses, should last nine days, whilst Green- 
acre’s, with thirty-five witnesses, lasted only two days; and Bishop, Williams, and 
May, with thirty-sevea witnesses, lasted only one day? Or, why should the Penge 
case, with its thirty-eight witnesses, or thereabouts, require seven days, when Thur- 
tell’s, with forty-six witnesses, or Mannings’s, with forty-seven, only required two? 
He observes, that the mere circumstances that the court formerly sat earlier in the 
day, and that counsel for the prisoners were not formerly allowed to address the jury 
for their clients, go but a little way in accounting for the difference; for, in many of 
the earlier trials, speeches of considerable length were read, either by the prisoner, 
or by an officer of the court. And, we may add, the fact, on which he is disposed 
to lay considerable stress, that the judge has now, as he had previously, to take full 
notes of the evidence, will not explain the enormous increase in the length of the 
trials. Of course, the more evidence there is, the more will the slowness of the judge 
in taking it down lengthen the trial; but the question is, Why is there now-a-days so 
much more evidence for the judge to take down? And this Mr. Woodall does not 
attempt to explain. Without pretending to furnish an answer to the question, which 
would involve the consideration of a large variety of reasons, we may refer to one, 

“which appears to be very much overlooked ; viz., the decline of what we may term 
self-reliant discrimination on the part of the persons whose duty it is to get up and 
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deal with the evidence for the prosecution or defence. The preliminary inquiry 
before the magistrates is lengthened, from anxiety that nothing which may turn out 
to be of any importance shall be omitted; the depositions are swollen to an enor. 
mous bulk, and the result is that opportunities for the practice of cross-examination 
(generally discouraged, it is true, by the judge), as to variances between the evidence 
of the witness on the depositions and in court, are greatly increased. Cross-exam- 
ination at the trial is extended because counsel does not like, on his own responsi- 
bility, to omit a question which may possibly benefit his client. Re-examination is 
extended because the cross-examination may possibly have damaged the effect of 
the evidence. And it can hardly be denied that the professional opinion which in 
former days would have curbed these excesses is diminishing in influence. There is 
less opportunity for association between members of the bar than formerly ; and, as 
a consequence, counsel, in conducting a case, are less controlled by the apprehension 
of professional criticism. And it may, perhaps, be thought that learned judges, who 
have just left off sinning in the way of prolixity at the bar, are not very likely to 
reprove this fault in others.” 


Tue CLeopaTRA OBELIsK. — SALVAGE. —It will be remembered that 
the vessel containing the Cleopatra obelisk had to be abandoned at sea. It 
was afterwards picked up by the Fitzmaurice, and is now held to answer a 
claim for salvage; and the question has arisen how the amount of salvage 
earned is to be estimated. The Solicitors’ Journal says: — 


“The value of the property saved is but one of the ingredients of salvage ser- 
vice, and it is only as to this ingredient that the case is a peculiar one; but it must 
be admitted that it is a difficult question to say in what manner the obelisk is to be 
valued. On the one hand, it would be unfair to value it simply as a block of granite, 
and, on the other, it seems almost impossible to put a value upon it as a work of art, 
or upon its historical associations. We are not aware of any reported salvage case 
in which the property saved has had what might be called a fancy value. There is 
high authority for saying that the valuation in a policy of insurance on the ship or 
goods saved is prima facie a mode of ascertaining the value for salvage (1 Park on 
Insurance, 327); but it is understood that, while Mr. Dixon's interest in his contract 
was insured to some extent, no insurance was effected on the obelisk. As regards 
the proportion of value awarded by the English Court of Admiralty, there is no 
fixed rule of amount. In the recent case of The Amérique (L. R. 6 P. C. 468), the 
rule of the court was in the judgment stated to be that, though the value of the 
property saved is to be considered in the estimate of the remuneration, it must not 
be allowed to raise the quantum to an amount altogether out of proportion to the 
services actually rendered; and a judgment of Lord Stowell’s was cited, in which 
he says that, ‘in fixing the proportion of the value, the court is in the habit of giving 
a smaller proportion where the value is large, and a higher proportion where the 
value is small; and for this obvious reason, that in property of small value a small 
proportion would not hold out a sufficient consideration, whereas in cases of consid- 
erable value a smaller proportion would afford no inadequate compensation.’ In the 
recent case, the derelict vessel and her cargo were together valued at £190,000. Sir 
R. Phillimore awarded £30,000 salvage, which was on appeal reduced by the Privy 
Council to £18,000. In the case of The Rasche (22 W. R. 240, L. R. 4 A. & E. 127), 
where there were circumstances of great difficulty and gallantry in the salvors, the 
sum of £3,290 was awarded on a value of £6,294. Generally, one-half the value may 
be stated as the outside limit awarded.” 
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“To tae Epitors oF tHe American Law Review: — 


“New York Ciry, Dec. 11, 1877. 

« Gentlemen, —In the October number (Vol. xii. No. 1) of your valuable Review, 
I find, in the notice of Heron’s Jurisprudence, the expression of a sentiment which 
I have noticed several times on previous occasions. You say: ‘It presents... a 
string of generalities about the nature and grounds of positive law and the general 
development of society, such as were in fashion in the time of Kent and Story, but 
which are now a little out of date.’ Will you not be kind enough, in the next 
number of the American Law Review, to give a list of modern authorities on these 
subjects which are not ‘out of fashion;’ a list of books giving the new ideas and 
the results of modern research? This is exactly what students and young lawyers 
need, and have been looking for; and I am sure older lawyers will profit by it, also. 
Be kind enough to answer this in your next number, and greatly oblige 


“ Causipicus.” 


The question is so broad that it is a little hard to know where to begin. And we 
should suppose that the books which will carry students far enough along to enable 
them to direct their own inquiries were well known. Thus, popular presentations 
of a good many of the new ideas in question will be found in Sir Henry Maine’s 
works (Ancient Law, Village Communities and Essays, Early History of Institu- 
tions). His predecessor, Austin, represents the confluence of the Benthamite 
Utilitarian school with tie first-fruits of German research. If the student is curious 
in sociological questions, he may compare Mr. M’Lennan on Primitive Marriage, 
and Mr. H. Spencer’s work on Sociology, with that of our more learned coun- 
tryman, Mr. Morgan, on Ancient Society. If he comes down to a little more 
civilized times, he will read Mr. Stubbs’s dull book of Constitutional History. 
M. Fustel de Coulanges’ Cité Antique, translated in this country, is valuable as a stimu- 
lant, like Sir H. Maine, provided it is not relied on for solid food. A very convenient 
statement of recent investigations into the first forms of ownership in land will be 
found in Lavelaye, De la Propriété; and some special subjects have been dealt with, 
from time to time, in this Review. But, more especially, the modern German litera- 
ture is so rich in every department of historical investigation, and is so pregnant 
with suggestion, if not with results, in a philosophical direction, that we should be 
puzzled where to begin or to leave off. Every one naturally wants to know what 
Kant has to say on the philosophy of the law ; and going back to English, Bentham’s 
Fragment on Government, Theory of Legislation, and so forth, are not yet so old 
that the wise cannot learn from them. They had not got into the air when Kent and 
Story wrote, although Kent cites Bentham once or twice. Ahrens’ book on Natural 
Law (which was published by the author, we believe, both in French and German) 
is very instructive, little as one may agree with its philosophy. The list of writers 
who show Hegel’s influence for good or bad is long, and includes some able men, 
as, for example, Ihering (Geist des Rémischen Rechts). The more important late 
writers on the historical development of German and English law will be found 
quoted in the “Essays on Anglo Saxon Law,” recently noticed in this Review. 
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Windscheid’s Pandekten explains the Roman law in the light of the most modern 
opinions ; and a reader curious upon any special subject will generally get a good 
start, and will find the names of the best known works, in v. Holtzendorff’s Rechts- 
lexicon, which forms the second part of his valuable Encyclopiidie der Rechtswissen- 
schaft. — Eps. 


“To tHe Epirors OF THE AMERICAN Law Review, Boston, Mass.:— 
“ Austin, Texas, Oct. 16, 1877. 

“ Gentlemen, —In your notice (October No., 1877) of the first volume of Jackson 
& Jackson’s ‘ Report of Cases decided by the Court of Appeals of Texas,’ you have 
fallen into an error in supposing that, by the constitution of Texas, ‘the reports of 
the highest court of the State present nothing but criminal decisions.’ : 

“The fact is, that the Court of Appeals is the highest court only for criminal 
cases. The Supreme Court of the State is the highest court in all civil matters ; and 
its decisions are well and regularly reported by Messrs. Terrell & Walker. 2 

“ The Court of Appeals only has civil appellate jurisdiction in petty cases coming 
up from the county courts. The Supreme Court has appellate jurisdiction of all 
civil cases originating in the District Courts. 

“ The constitutional provision dispensing with the publication of the decisions of 
the Court of Appeals in civil cases, was intended to preserve uniformity of decisions, 
by having but one appellate court to lay down the law in civil cases, instead of two, 

“The new constitution of Texas is certainly not, in many respects, a model in- 
strument; but its framers have not been guilty of the folly that you have attributed 
to them, of publishing only the decisions of its highest court in criminal cases. 

“ Yours respectfully, 
“C. S. Wesr.” 


We gladly give place to this welcome addition to our review of the Reports of 
the Court of Appeals of Texas; and can only plead, as an excuse for the mistake 
our correspondent has pointed out, lack of familarity with the courts of that State 
since the recent Constitution was adopted. — Eps. 
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